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(617) 570-1000 General Counsel
(770) 767-4500

Atlanta, Georgia 30308
(404) 885-3000

Approximate date of commencement of proposed sale to the public:  As soon as practicable after the effectiveness
of this registration statement and the satisfaction or waiver of all other conditions under the merger agreement
described herein.

If the securities being registered on this form are to be offered in connection with the formation of a holding company
and there is compliance with General Instruction G, check the following box.  o

If this form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act,
check the following box and list the Securities Act registration statement number of the earlier effective registration
statement for the same offering.  o           

If this form is a post-effective amendment filed pursuant to Rule 462(d) under the Securities Act, check the following
box and list the Securities Act registration statement number of the earlier effective registration statement for the same
offering.  o            

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer,
or a smaller reporting company. See the definitions of �large accelerated filer,� �accelerated filer� and �smaller reporting
company� in Rule 12b-2 of the Exchange Act. (Check one):

Large accelerated
filer  o Accelerated filer  þ Non-accelerated filer  o

Smaller reporting
company  o

(Do not check if a smaller
reporting company)

CALCULATION OF REGISTRATION FEE

Proposed Maximum Proposed Maximum Amount of
Title of Each Class of Amount to be Offering Aggregate Registration

Securities to be Registered(1) Registered(2) Price per Unit Offering Price(3) Fee
Series B Convertible Perpetual
Preferred Stock $0.001 par
value per share 1,973,973 (4) N/A $543,237,519.24 $21,349.23

(1) This Registration Statement relates to shares of Series B convertible perpetual preferred stock, par value $0.001
per share (�Series B preferred stock�), of the registrant issuable to holders of shares of common stock, par value
$0.01 per share (�Matria common stock�), of Matria Healthcare, Inc., a Delaware corporation, in the proposed
merger of Milano MH Acquisition Corp., a Delaware corporation and a wholly owned subsidiary of the
registrant, with and into Matria.

(2) Based on the maximum number of shares to be issued in connection with the merger, calculated as the product of
(a) 24,295,059, the aggregate number of shares of Matria common stock outstanding as of February 12, 2008,
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assuming the exercise of all outstanding options to acquire Matria common stock, and (b) an exchange ratio of
0.08125 shares of the registrant�s Series B preferred stock for each share of Matria common stock.

(3) Estimated solely for purposes of calculation of the registration fee in accordance with Rules 457(c) and (f) of the
Securities Act of 1933, as amended, based upon (A) the product of: (i) 24,295,059, the maximum number of
shares of Matria common stock that may be exchanged in the merger (the sum of (a) 22,081,810 shares of Matria
common stock outstanding as of February 12, 2008, and (b) 2,213,249 shares of Matria common stock issuable
assuming the exercise of all outstanding options as of February 12, 2008) and (ii) $28.86 the average of the high
and low sale prices for shares of Matria common stock as reported on The NASDAQ Global Select Market on
February 12, 2008; less (B) $157,917,883.50, the aggregate amount of cash expected to be payable to holders of
Matria common stock in the merger.

(4) Together with such indeterminate number of shares of registrant�s common stock, par value $0.001 per share, as
may from time to time be issued upon conversion of the registrant�s Series B preferred stock registered hereunder.
Pursuant to Rule 457(i) under the Securities Act of 1933, as amended (the �Securities Act�), no separate fee is
required in respect of such shares of registrant�s common stock.

The Registrant hereby amends this Registration Statement on such date or dates as may be necessary to delay
its effective date until the Registrant shall file a further amendment that specifically states that this
Registration Statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act of
1933, or until the Registration Statement shall become effective on such date as the Securities and Exchange
Commission, acting pursuant to said Section 8(a), may determine.
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The information in this proxy statement/prospectus is not complete and may be changed. Inverness may not
sell these securities until the registration statement filed with the Securities and Exchange Commission, of
which this document is a part, is declared effective. This proxy statement/prospectus is not an offer to sell
these securities and it is not soliciting an offer to buy these securities in any jurisdiction where the offer,
solicitation or sale is not permitted or would be unlawful prior to registration or qualification under the
securities laws of any such jurisdiction. Any representation to the contrary is a criminal offense.

SUBJECT TO COMPLETION, DATED FEBRUARY 14, 2008

Dear Matria Stockholder:

You are cordially invited to attend a special meeting of Matria Healthcare, Inc. stockholders to be held on          , 2008
at 1850 Parkway Place, Suite 600A, Marietta, Georgia 30067. Only Matria stockholders who hold shares of Matria
common stock at the close of business on          , 2008, the record date for the special meeting, are entitled to vote at
the special meeting. At the special meeting, Matria stockholders will be asked to adopt the Agreement and Plan of
Merger dated January 27, 2008 by and among Matria, Inverness Medical Innovations, Inc., Milano MH Acquisition
Corp., a wholly owned subsidiary of Inverness, and Milano MH Acquisition LLC, a wholly owned subsidiary of
Inverness, and approve the merger of Milano MH Acquisition Corp. with and into Matria such that Matria will
become a wholly owned subsidiary of Inverness. If the merger is completed, each outstanding share of Matria
common stock, other than those shares for which appraisal rights are properly exercised, will be converted into the
right to receive $6.50 in cash and a portion of a share of Inverness convertible preferred stock having a stated value of
$32.50.

Matria stockholders will also be asked to give management the discretionary authority to adjourn the meeting to a
later date, if necessary, in order to solicit additional proxies in favor of the approval of the merger and adoption of the
merger agreement.

Inverness has applied to have the Inverness convertible preferred stock listed on the American Stock Exchange. If
approval of this application is granted, the convertible preferred stock will be listed on the American Stock Exchange
at the time of such approval. Inverness common stock is listed on the American Stock Exchange under the trading
symbol �IMA.� On February 12, 2008, the closing sale price of Inverness common stock was $45.46.

Matria�s board of directors has reviewed and considered the terms and conditions of the merger agreement.
Based on its review, Matria�s board of directors has determined that the merger is advisable, fair to and in the
best interests of Matria and its stockholders and has approved the merger agreement and recommends that
you vote for the approval of the merger and adoption of the merger agreement and for the adjournment
proposal.

Your vote is very important. Matria cannot complete the merger unless the merger is approved and the merger
agreement is adopted by the affirmative vote of the holders of at least a majority of the shares of Matria common stock
outstanding on the record date. Whether or not you plan to attend the special meeting, please complete, sign, date
and return the enclosed proxy card as soon as possible. If you hold your shares in �street name,� you should instruct
your broker how to vote in accordance with your voting instruction card. If you do not submit your proxy, instruct
your broker how to vote your shares or vote in person at the special meeting, it will have the same effect as a vote
against the approval of the merger and adoption of the merger agreement.

The accompanying proxy statement/prospectus contains detailed information about the merger agreement, the
proposed merger and the adjournment proposal and provides specific information concerning the special meeting.
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Please review this document carefully. In particular, you should carefully consider the matters discussed under
�Risk Factors� beginning on page 26.

Sincerely,

Chairman and Chief Executive Officer

Neither the Securities and Exchange Commission nor any state securities regulator has approved or
disapproved the merger described in this proxy statement/prospectus or the Inverness securities to be issued in
connection with the merger, or determined if this proxy statement/prospectus is accurate or adequate. Any
representation to the contrary is a criminal offense.

This proxy statement/prospectus is dated          , 2008 and is first being mailed to Matria stockholders on or
about          , 2008.
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NOTICE OF SPECIAL MEETING OF STOCKHOLDERS

To Be Held On          , 2008

NOTICE IS HEREBY GIVEN THAT a special meeting of stockholders of Matria Healthcare, Inc. (�Matria�), will be
held on          ,          , 2008, at          .m. local time at 1850 Parkway Place, Suite 600A, Marietta, Georgia 30067, for
the following purposes:

(1) To consider and vote upon a proposal to adopt the Agreement and Plan of Merger (referred to as the merger
agreement), dated as of January 27, 2008, by and among Matria, Inverness Medical Innovations, Inc., Milano MH
Acquisition Corp., a wholly owned subsidiary of Inverness, and Milano MH Acquisition LLC, a wholly owned
subsidiary of Inverness, and approve the merger of Milano MH Acquisition Corp. with and into Matria, as a result of
which Matria will become a wholly owned subsidiary of Inverness, which we refer to as the merger proposal.

(2) To consider and vote upon a proposal to grant management the discretionary authority to adjourn the special
meeting to a later date or dates, if necessary, to solicit additional proxies if there are insufficient votes at the time of
the special meeting to approve the merger proposal, which we refer to as the adjournment proposal.

(3) To transact such other business as may properly come before the special meeting or any adjournment or
postponement thereof.

The merger proposal and the adjournment proposal are more fully described in the accompanying proxy
statement/prospectus, which you should read carefully in its entirety before voting.

Only holders of record of Matria common stock at the close of business on          , 2008 are entitled to notice of and to
vote at the special meeting or any adjournment or postponement thereof. A majority of the shares of Matria common
stock outstanding on the record date must be voted in favor of the merger proposal in order for the merger to be
completed. Therefore, your vote is very important regardless of the number of shares you own. Your failure to vote
your shares is the same as voting against the merger proposal.

Each stockholder, even those who plan to attend the special meeting, is requested to sign, date and return the enclosed
proxy card without delay in the enclosed postage-paid envelope. You may revoke your proxy at any time prior to its
exercise. Any stockholder present at the special meeting or any adjournment or postponement thereof may revoke his
or her proxy and vote personally on each matter brought before the meeting.

The board of directors of Matria recommends that you vote �FOR� the approval of the merger proposal and �FOR� the
adjournment proposal.

I look forward to welcoming you at the meeting.

Roberta L. McCaw
Secretary

Marietta, Georgia
          , 2008
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IMPORTANT:  WHETHER OR NOT YOU PLAN TO ATTEND THE SPECIAL MEETING, PLEASE
VOTE BY COMPLETING AND PROMPTLY RETURNING THE ENCLOSED PROXY CARD IN THE
ENVELOPE PROVIDED.
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ADDITIONAL INFORMATION

This proxy statement/prospectus incorporates important business and financial information about Inverness
and Matria from documents that each company has filed with the Securities and Exchange Commission but
that have not been included in or delivered with this proxy statement/prospectus. For a listing of documents
incorporated by reference into this proxy statement/prospectus, please see �Where You Can Find More
Information� beginning on page 141 of this proxy statement/prospectus.

Inverness will provide you with copies of such documents relating to Inverness (excluding all exhibits unless
Inverness has specifically incorporated by reference an exhibit in this proxy statement/prospectus), without
charge, upon written or oral request to:

Inverness Medical Innovations, Inc.
51 Sawyer Road, Suite 200

Waltham, Massachusetts 02453
(781) 647-3900

Attention: Investor Relations

Matria will provide you with copies of such documents relating to Matria (excluding all exhibits unless Matria
has specifically incorporated by reference an exhibit in this proxy statement/prospectus), without charge, upon
written or oral request to:

Matria Healthcare, Inc.
1850 Parkway Place, Suite 1200

Marietta, Georgia 30067
(770) 767-4500

Attention: Secretary

In order for you to receive timely delivery of the documents in advance of the Matria special meeting, Inverness
or Matria should receive your request no later than          , 2008.

iv
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QUESTIONS AND ANSWERS ABOUT THE MERGER AND THE SPECIAL MEETING

The following are some questions that you, as a stockholder of Matria, may have regarding the merger and the special
meeting of Matria stockholders and brief answers to those questions. We urge you to read carefully the remainder of
this proxy statement/prospectus because the information in this section may not provide all the information that might
be important to you with respect to the merger being considered at the special meeting. Additional important
information is also contained in the annexes to, and the documents incorporated by reference in, this proxy
statement/prospectus.

Q: Why am I receiving this proxy statement/prospectus?

A: Inverness has agreed to acquire Matria under the terms of a merger agreement that is described in this proxy
statement/prospectus. Please see �The Merger Agreement� beginning on page 90 of this proxy
statement/prospectus. A copy of the merger agreement is attached to this proxy statement/prospectus as Annex A.

In order to complete the merger, Matria stockholders must approve the merger and adopt the merger agreement,
and all other conditions to the merger must be satisfied or waived. Matria will hold a special meeting of its
stockholders to obtain this approval.

This proxy statement/prospectus contains important information about the merger, the merger agreement and the
special meeting of the stockholders of Matria, and you should read this proxy statement/prospectus carefully.

Your vote is very important. We encourage you to vote as soon as possible. The enclosed proxy materials allow
you to vote your Matria shares without attending the special meeting. For more specific information on how to
vote, please see the questions and answers below.

Q: Why are Inverness and Matria proposing this transaction?

A: The boards of directors of Inverness and Matria believe that the transaction is in the best interests of each
company and its stockholders and will provide strategic and financial benefits to the stockholders of both
companies. Inverness and Matria expect to realize benefits including operating synergies and broader market
opportunities from combining Inverness� emerging disease and health management businesses with Matria�s
established disease management and wellness businesses. Inverness views the acquisition of Matria as an
important part of its overall health management growth strategy that will also complement its rapid diagnostics
efforts. To review the parties� reasons for the merger in greater detail, see �The Merger � Recommendation of
Matria�s Board of Directors and Matria�s Reasons for the Merger� beginning on page 64 and �The Merger -
Inverness� Reasons for the Transaction� beginning on page 73 of this proxy statement/prospectus.

Q: How does Matria�s board of directors recommend that Matria stockholders vote?

A: The Matria board of directors recommends that Matria stockholders vote �FOR� the proposal to approve the
merger and adopt the merger agreement. The Matria board of directors has determined that the merger agreement
and the merger are advisable, fair to and in the best interests of Matria and its stockholders. Accordingly, the
Matria board of directors has approved the merger agreement and the merger contemplated by the merger
agreement. For a more complete description of the recommendation of the Matria board of directors, see �The
Matria Special Meeting� beginning on page 56 of this proxy statement/prospectus and �The Merger �
Recommendation of Matria�s Board of Directors and Matria�s Reasons for the Merger� beginning on page 64 of this
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proxy statement/prospectus.

Q: Am I being asked to vote on anything else?

A: Yes. The Matria board of directors is asking you to authorize Matria management to adjourn the special meeting
to a date not later than          , 2008 if the number of shares of Matria common stock represented and voting in
favor of approval of the merger and adoption of the merger agreement is insufficient

v
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to approve the merger and adopt the merger agreement under Delaware law. Adjourning the special meeting to a
later date will give Matria additional time to solicit proxies to vote in favor of the approval of the merger and
adoption of the merger agreement. The Matria board of directors recommends that you vote �FOR� the
adjournment proposal.

Q: What will happen in the proposed transaction?

A: Pursuant to the terms of the merger agreement, Milano MH Acquisition Corp., a wholly owned subsidiary of
Inverness, which we refer to as �Merger Sub,� will merge with and into Matria, and Matria will survive and
continue as the interim surviving corporation. The merger will be followed, as soon as reasonably practicable, by
a second merger, which we refer to as the �upstream merger.� In the upstream merger, the interim surviving
corporation will merge with and into Milano MH Acquisition LLC, a wholly owned subsidiary of Inverness,
which we refer to as �Merger LLC,� and Merger LLC will survive and continue to exist as a wholly owned
subsidiary of Inverness. We refer to the merger and the upstream merger, together, as the �transaction.�

Q: What consideration will Matria stockholders receive in the merger?

A: For each share of Matria common stock they own, each Matria stockholder who does not properly exercise
appraisal rights will receive a combination of (i) $6.50 in cash, and (ii) a portion of a share of newly created
convertible perpetual preferred stock of Inverness, which we refer to as �Inverness Series B preferred stock,�
having a stated value of $32.50 (the $400 liquidation value of a share of Inverness Series B preferred stock
multiplied by 0.08125, which is the exchange ratio for the issuance of Inverness Series B preferred stock in the
merger). Each Matria stockholder who does not properly exercise appraisal rights will receive cash for any
fractional share of Inverness Series B preferred stock that such stockholder would be entitled to receive in the
merger after aggregating all fractional shares to be received by such stockholder. However, under the merger
agreement, at any time prior to the completion of the merger, Inverness may elect, in its sole discretion, to pay
cash for each share of Matria common stock, in which case no Inverness Series B preferred stock will be issued
in exchange for shares of Matria common stock and there will be no obligation among the parties to complete the
upstream merger.

Q: What are the terms of the Inverness Series B preferred stock?

A: We have included a summary of the Inverness Series B preferred stock, as well as a more complete description of
the Series B preferred stock, beginning on pages 9 and 110, respectively. In addition, the form of certificate of
designations for the Series B preferred stock is attached as Annex B to this proxy statement/prospectus. Matria
stockholders are encouraged to read these descriptions and any other documents referred to or incorporated by
reference therein.

Generally, the Inverness Series B preferred stock is convertible into shares of Inverness common stock in certain
limited circumstances and subject to an increase in Inverness� authorized common stock that must be approved by
Inverness� stockholders, is senior to Inverness common stock, accumulates a dividend of 3% per annum, is not
redeemable or payable and has certain limited voting rights but does not vote with the Inverness common stock.
In addition, Inverness may settle any conversion by a holder of its Series B preferred stock in cash or a
combination of cash and its common stock in lieu of settling entirely in shares of its common stock.

Q: Will the Series B Preferred Stock be listed for trading on a stock exchange?

A: Inverness will file an application to have the shares of Inverness Series B preferred stock issued in the merger and
the shares of Inverness common stock issuable upon conversion thereof approved for listing on the American
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Stock Exchange LLC, which we refer to as �AMEX� throughout this proxy statement/prospectus. In addition, the
merger agreement provides that Matria is not obligated to consummate the merger unless UBS Securities LLC or
another financial institution reasonably acceptable to Matria shall have confirmed that it is qualified and intends
to serve as a market maker for the Series B preferred stock on AMEX and that such market maker shall have
conducted a �road show� or similar marketing efforts with

vi
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respect to the Series B preferred stock prior to the effective time of the merger. However, as described more fully
in the risk factors relating to the Series B preferred stock beginning on page 30 of this proxy
statement/prospectus, even if the Series B preferred stock is listed on AMEX and one or more market makers
exist for the Series B preferred stock, an established trading market might not develop in the future.

Q: When do Inverness and Matria expect the transaction to be completed?

A: Inverness and Matria are working to complete the merger as quickly as practicable and currently expect that the
merger could be completed promptly after the special meeting. However, Inverness and Matria cannot predict the
exact timing of the completion of the merger because it is subject to regulatory approvals and other conditions.

Q: What are the material United States federal income tax consequences of the transaction?

A: If Inverness does not exercise its right to pay the aggregate merger consideration solely in cash pursuant to the
terms of the merger agreement, Inverness expects the merger and the upstream merger, considered together as a
single integrated transaction, to qualify as a �reorganization� within the meaning of Section 368(a)(1)(A) of the
Internal Revenue Code of 1986, as amended, which we refer to throughout this proxy statement/prospectus as the
�Internal Revenue Code.� In that case, Matria stockholders who do not perfect their appraisal rights generally will
recognize gain (but not loss) equal to the lesser of the amount of cash received in the merger and the amount of
gain realized in the merger. If Inverness exercises its right to pay the aggregate merger consideration solely in
cash pursuant to the terms of the merger agreement, a holder of Matria common stock who receives cash in
exchange for its shares generally will recognize gain or loss for United States federal income tax purposes equal
to the difference, if any, between the amount of cash received and the holder�s adjusted tax basis in the shares
surrendered.

Matria stockholders should read the discussion in the section entitled �The Merger � Material United States Federal
Income Tax Consequences of the Merger and the Upstream Merger� beginning on page 77 of this proxy
statement/prospectus and should consult their own tax advisors as to the United States federal income tax
consequences of the merger, as well as the effects of state, local and foreign tax laws.

Q: What vote of Matria stockholders is required to approve the merger and adopt the merger agreement?

A: Approval of the of the merger and adoption of the merger agreement requires the affirmative vote of the holders
of a majority of the shares of Matria common stock outstanding on the record date. Only holders of record of
Matria common stock at the close of business on          , 2008, which we refer to as the record date, are entitled to
notice of and to vote at the special meeting. As of the record date, there were           shares of Matria common
stock outstanding and entitled to vote at the special meeting.

Q: What vote of Matria stockholders is required to approve the adjournment proposal?

A: Approval of the adjournment proposal requires the affirmative vote of the holders of a majority of the outstanding
shares of Matria common stock present, either in person or by proxy, and entitled to vote at the special meeting.

Q: Are there any risks related to the merger or any risks related to owning Matria common stock or
Inverness Series B preferred stock?

A: Yes. You should carefully review the section entitled �Risk Factors� beginning on page 26 of this proxy
statement/prospectus.
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Q: Are any stockholders already committed to vote in favor of the merger?

A: Yes. Pursuant to a voting agreement with Inverness, Matria�s Chief Executive Officer, Parker H. Petit, and certain
other parties affiliated with Mr. Petit have agreed to vote all of the shares of Matria common stock that they
directly, indirectly or beneficially own or control at the special meeting in favor of the merger
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proposal. These shares represented approximately 4.7% (or 8% if Mr. Petit exercises all of his vested and
outstanding options to purchase Matria common stock prior to the record date) of the outstanding shares of
Matria common stock as of the date of the voting agreement. For a more complete description of the voting
agreement, see �The Voting Agreement� beginning on page 106 of this proxy statement/prospectus. The voting
agreement is also attached to this proxy statement/prospectus as Annex C.

Q: Am I entitled to appraisal rights?

A: Under the Delaware General Corporation Law, holders of Matria common stock who do not vote for the adoption
of the merger agreement have the right to seek appraisal and receive cash for the fair value of their shares as
determined by the Delaware Court of Chancery if the merger is completed, but only if they comply with all
requirements of Delaware law, which are summarized in this proxy statement/prospectus. This appraisal amount
could be more than, the same as, or less than the amount a Matria stockholder would be entitled to receive under
the terms of the merger agreement. Any holder of Matria common stock intending to exercise its appraisal rights,
among other things, must submit a written demand for appraisal to Matria prior to the vote on the adoption of the
merger agreement and must not vote or otherwise submit a proxy in favor of adoption of the merger agreement.
Failure to follow exactly the procedures specified under Delaware law will result in the loss of appraisal rights.
Because of the complexity of the Delaware law relating to appraisal rights, if you are considering exercising your
appraisal right, we encourage you to seek the advice of your own legal counsel. For a full description of appraisal
rights, see ��Appraisal Rights� beginning on page 137 of this proxy statement/prospectus.

Q: What will happen to Matria�s outstanding options in the merger?

A: Matria�s outstanding options will be assumed by Inverness in the merger. Each option so assumed will thereafter
represent an option to purchase a number of shares of Inverness common stock equal to the number of shares of
Matria common stock subject to the option immediately prior to the merger (whether or not vested) multiplied by
the option exchange ratio, rounded down to the nearest whole share. The Matria options to be assumed by
Inverness will have fully vested prior to the effective time of the merger in accordance with their terms and any
holder may exercise his or her Matria options prior to the merger, in which case the holder will receive the
merger consideration for the shares of Matria common stock so acquired. The exercise price per share for each
assumed Matria option will be equal to the exercise price per share of the original Matria option divided by the
option exchange ratio, rounded up to the nearest whole cent.

The �option exchange ratio� means the quotient obtained by dividing the closing price of a share of Matria common
stock on the last trading day immediately prior to the effective time of the merger, as reported on The NASDAQ
Global Select Market, by the average closing price of a share of Inverness common stock for the five most recent
days that Inverness common stock has traded ending on the trading day immediately prior to the effective time of
the merger, as reported on AMEX. For a full description of the treatment of Matria options see �The Merger
Agreement � Treatment of Matria Stock Options and Assumption of Matria Stock Option Plans� on page 91 of this
proxy statement/prospectus.

Q: How will Inverness pay for the cash portion of the merger consideration?

A: Inverness intends to pay the cash portion of the merger consideration with cash on hand and/or borrowings under
existing revolving credit facilities. For a more detailed description of the sources of cash for the payment of the
cash portion of the merger consideration, see �The Merger � Financing of the Merger� beginning on page 77 of this
proxy statement/prospectus.

Q: When and where will the special meeting of Matria stockholders be held?
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A: The special meeting will be held at 1850 Parkway Place, Suite 600A, Marietta, Georgia 30067 on          , 2008,
at           local time.

Q: Who can attend and vote at the special meeting?
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A: All Matria stockholders of record as of the close of business on the record date are entitled to receive notice of
and to vote at the special meeting.

Q: What should I do now in order to vote on the proposals being considered at the special meeting?

A: Matria stockholders as of the record date may vote by proxy by completing, signing, dating and returning the
enclosed proxy card in the accompanying pre-addressed postage paid envelope. If you hold Matria common stock
in �street name,� which means that your shares are held of record by a broker, bank or other nominee, you must
complete, sign, date and return the enclosed voting instruction form to the record holder of your shares with
instructions on how to vote your shares. Please refer to the voting instruction form used by your broker, bank or
other nominee to see if you may submit voting instructions using the Internet or telephone.

Additionally, you may also vote in person by attending the special meeting. If you plan to attend the special
meeting and wish to vote in person, you will be given a ballot at the special meeting. Please note, however, that if
your shares are held in �street name,� and you wish to vote at the special meeting, you must bring a proxy from the
record holder of the shares authorizing you to vote at the special meeting. Whether or not you plan to attend the
special meeting, you should submit your proxy card or voting instruction form as described in this proxy
statement/prospectus.

Q: Do I need to send in my Matria stock certificates now?

A: No. You should not send in your Matria stock certificates now. Following the merger, a letter of transmittal will
be sent to Matria stockholders informing them where to deliver their Matria stock certificates in order to receive
the cash consideration payable in the merger, the shares of Inverness Series B preferred stock issuable in the
merger and any cash in lieu of a fractional share of Inverness Series B preferred stock. You should not send in
your Matria common stock certificates prior to receiving this letter of transmittal.

Q: What will happen if I abstain from voting or fail to vote?

A: Your abstention or failure to vote or to instruct your broker, bank or other nominee to vote if your shares are held
in �street name� (referred to as a broker non-vote) will have the same effect as a vote against the proposal to
approve the merger and adopt the merger agreement. Your abstention will have the same effect as a vote against
the adjournment proposal. Broker non-votes will have no effect on the outcome of the vote on the adjournment
proposal. If you submit a signed proxy without specifying the manner in which you would like your shares to be
voted, your shares will be voted �FOR� the merger proposal and the adjournment proposal.

Q: Can I change my vote after I have delivered my proxy?

A: Yes. If you are a holder of record, you can change your vote at any time before your proxy is voted at the special
meeting by:

� delivering a signed written notice of revocation to the Corporate Secretary of Matria;

� signing and delivering a new, valid proxy bearing a later date; or

� attending the special meeting and voting in person, although your attendance alone will not revoke your proxy.

If your shares are held in �street name,� you must contact your broker, bank or other nominee to change your vote.
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Q: What should I do if I receive more than one set of voting materials for the special meeting?

A: You may receive more than one set of voting materials for the special meeting, including multiple copies of this
proxy statement/prospectus and multiple proxy cards or voting instruction forms. For example, if you hold your
shares in more than one brokerage account, you will receive a separate voting instruction form for each brokerage
account in which you hold shares. If you are a holder of record and your shares are registered in more than one
name, you will receive more than one proxy card. For each and every proxy card and voting
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instruction form that you receive, please vote as soon as possible by completing, signing, dating and returning the
enclosed proxy card in the postage-prepaid envelope enclosed for that purpose.

Q: Who can help answer my questions?

A: If you have any questions about the merger or how to submit your proxy, or if you need additional copies of this
proxy statement/prospectus or the enclosed proxy card or voting instructions, you should contact:

Matria Healthcare, Inc.
1850 Parkway Place, Suite 1200

Marietta, Georgia 30067
(770) 767-4500

Attention: Secretary

D.F. King & Co., Inc.
48 Wall Street

22nd Floor
New York, New York, 10005

(212) 269-5550

x
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SUMMARY

The following is a summary that highlights information contained in this proxy statement/prospectus. This summary
may not contain all of the information that may be important to you. For a more complete description of the merger
agreement and the merger contemplated by the merger agreement, we encourage you to read carefully this entire
proxy statement/prospectus, including the attached annexes. In addition, we encourage you to read the information
incorporated by reference into this proxy statement/prospectus, which includes important business and financial
information about Inverness and Matria that has been filed with the Securities and Exchange Commission, referred to
as the SEC. You may obtain the information incorporated by reference into this proxy statement/prospectus without
charge by following the instructions in the section entitled �Where You Can Find More Information� beginning on
page 141 of this proxy statement/prospectus.

The Companies

Inverness Medical Innovations, Inc.
51 Sawyer Road, Suite 200
Waltham, Massachusetts 02453
(781) 647-3900

Inverness is a global leader in rapid point-of-care diagnostics and the development of near-patient diagnosis,
monitoring and health management, that enables individuals to take charge of improving their health and quality of
life. Its business is presently organized into three reportable segments: professional diagnostic products, consumer
diagnostic products, and vitamins and nutritional supplements. Through its professional diagnostics segment,
Inverness develops, manufactures and markets an extensive array of innovative rapid diagnostic test products and
other in vitro diagnostic tests to medical professionals, hospitals and laboratories for detection of infectious diseases,
cardiac conditions, drugs of abuse and pregnancy. Inverness� consumer diagnostic segment consists primarily of
manufacturing operations related to its role as the exclusive manufacturer of products for SPD Swiss Precision
Diagnostics, or Swiss Precision, Inverness� 50/50 joint venture with The Procter & Gamble Company, or P&G. Swiss
Precision holds a leadership position in the worldwide over-the-counter pregnancy and fertility/ovulation test market.
Inverness also manufactures and markets a variety of vitamins and nutritional supplements under its other brands and
those of private label retailers primarily in the U.S. consumer market. Inverness has grown its businesses by
leveraging its strong intellectual property portfolio and making selected strategic acquisitions. Its products are sold in
approximately 90 countries through its direct sales force and an extensive network of independent global distributors.

Matria Healthcare, Inc.
1850 Parkway Place, Suite 1200
Marietta, Georgia 30067
(770) 767-4500

Matria Healthcare, Inc. provides comprehensive, integrated programs and services focused on wellness, disease and
condition management, productivity enhancement and informatics. This suite of services, which Matria calls �Health
Enhancement,� is designed to reduce health-related costs and enhance the health and quality of life of the individuals
Matria serves. Matria provides services to self-insured employers, private and government sponsored health plans,
pharmaceutical companies and patients. Matria�s employer clients are primarily Fortune 1000 companies that
self-insure the medical benefits provided to their employees, dependents and retirees. Matria�s health plan customers
are regional and national health plans, as well as government-sponsored health plans, such as state Medicaid
programs.
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Matria�s online, interactive wellness programs address issues such as: smoking cessation, weight loss, exercise,
healthier diet, stress relief, healthy aging, and productivity enhancement. These programs are designed to help
employees and health plan members live healthier and longer lives while reducing their healthcare costs and
increasing their productivity.
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Matria�s disease and condition management programs focus on the most costly medical conditions including, without
limitation, diabetes, cardiovascular diseases, respiratory disorders, depression, chronic pain, hepatitis C, cancer and
high-risk pregnancies. Matria assists individuals to better manage their conditions by increasing their knowledge about
their illnesses or conditions, potential complications and the importance of medication and treatment plan compliance.
Depending on acuity, Matria�s specialized nurses proactively contact patients to monitor their progress and ensure that
they are following the plan of care set by their physicians.

The Transaction

(see page 90)

Inverness and Matria agreed to the acquisition of Matria by Inverness under the terms of the merger agreement that is
described in this proxy statement/prospectus. The parties to the merger agreement are Matria, Inverness and two
newly formed wholly owned subsidiaries of Inverness created for the purpose of the transaction, Milano MH
Acquisition Corp. and Milano Acquisition LLC. Throughout this proxy statement/prospectus, we refer to Milano MH
Acquisition Corp. as Merger Sub and Milano MH Acquisition LLC as Merger LLC. Pursuant to the merger
agreement, Merger Sub will merge with and into Matria, with Matria as the interim surviving corporation, which
activity we refer to as the merger. Following the effectiveness of the merger, as soon as reasonably practicable, the
interim surviving corporation will be merged with and into Merger LLC, with Merger LLC surviving and continuing
as a wholly owned subsidiary of Inverness, which activity we refer to as the upstream merger. Throughout this proxy
statement/prospectus, we refer to the merger and the upstream merger, together, as the transaction. It is intended that
the upstream merger shall, through the binding commitment of the parties to the merger agreement, be effected as
soon as reasonably practicable following the effective time of the merger without further approval, authorization or
direction from or by any of the parties to the merger agreement. We sometimes use the term surviving entity in this
proxy statement/prospectus to refer to Merger LLC as the surviving entity following the upstream merger.

We have attached the merger agreement as Annex A to this proxy statement/prospectus. We encourage you to read
carefully the merger agreement in its entirety because it is the legal document that governs the transaction.

Merger Consideration

Matria stockholders will receive a combination of (i) $6.50 in cash, and (ii) a portion of a share of Inverness Series B
preferred stock having a stated value of $32.50 (the $400 liquidation preference of a share of Inverness Series B
preferred stock multiplied by 0.08125, which is the exchange ratio for the issuance of Inverness Series B preferred
stock in the merger), for each share of Matria common stock they own, subject to the exercise of appraisal rights. As a
result, Inverness expects to issue approximately 1.97 million shares of Inverness Series B preferred stock in the
merger based on the number of shares of Matria common stock outstanding on February 12, 2008 (and assuming the
exercise of all outstanding options). The combination of cash and stock to be issued to Matria stockholders by
Inverness is referred to as the merger consideration. At any time prior to the closing of the merger, Inverness may
elect, in its sole discretion, to pay the merger consideration in cash. Inverness is under no obligation to pay the merger
consideration in cash. In the event that Inverness elects to pay the aggregate merger consideration in cash, the holders
of Matria common stock will not receive any shares of Inverness Series B preferred stock and the parties to the merger
agreement will be under no obligation to consummate the upstream merger.

For a full description of the merger consideration and Inverness� right to pay the merger consideration entirely in cash,
see �The Merger Agreement � Conversion of Securities� and �The Merger Agreement � Inverness� Right to Pay the Merger
Consideration Entirely in Cash� beginning on pages 90 and 91, respectively, of this proxy statement/prospectus.

Treatment of Matria Stock Options
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Each outstanding option to purchase Matria common stock will be assumed by Inverness and will be converted at the
effective time of the merger into an option to acquire Inverness common stock. Each option
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so assumed will thereafter represent an option to purchase a number of shares of Inverness common stock equal to the
number of shares of Matria common stock subject to the option immediately prior to the merger, multiplied by the
option exchange ratio, rounded down to the nearest whole share. All Matria options will have fully vested prior to the
effective time of the merger in accordance with their terms and any holder may exercise his or her Matria options prior
to the merger, in which case the holder will receive the merger consideration for the shares of Matria common stock
so acquired. The exercise price per share for each assumed Matria option will be equal to the exercise price per share
of the original Matria option divided by the option exchange ratio, rounded up to the nearest whole cent.

The �option exchange ratio� means the quotient obtained by dividing the closing price of a share of Matria common
stock on the last trading day immediately prior to the merger effective time, as reported on The NASDAQ Global
Select Market, by the average closing price of a share of Inverness common stock for the five most recent days that
Inverness common stock has traded ending on the trading day immediately prior to the merger effective time, as
reported on AMEX.

For a full description of the treatment of Matria stock options, see �The Merger Agreement � Treatment of Matria Stock
Options and Assumption of Matria Stock Option Plans� beginning on page 91 of this proxy statement/prospectus and
�The Merger � Interests of Executive Officers and Directors of Matria in the Merger� beginning on page 74 of this proxy
statement/prospectus.

Fractional Shares

Inverness will not issue fractional shares of Inverness Series B preferred stock in the merger. As a result, Matria
stockholders will receive cash for any fractional share of Inverness Series B preferred stock that they would otherwise
be entitled to receive in the merger.

For a full description of the treatment of fractional shares, see �The Merger Agreement � Fractional Shares� beginning on
page 92 of this proxy statement/prospectus.

Risk Factors

(see page 26)

In evaluating the merger, you should carefully read this proxy statement/prospectus and especially consider the factors
discussed in the section entitled �Risk Factors� beginning on page 26 of this proxy statement/prospectus.

Matria Stockholders� Meeting; Vote Required

(see page 56)

The special meeting of Matria stockholders will be held on          , 2008 at          , local time, at 1850 Parkway Place,
Suite 600A, Marietta, Georgia 30067. At the special meeting, Matria stockholders will be asked to approve the merger
and adopt the merger agreement and to grant discretionary authority to Matria management to vote your shares to
adjourn the special meeting to a date not later than          , 2008 to solicit additional proxies if there are not sufficient
votes for approval of the merger and adoption of the merger agreement.

Only holders of record of Matria common stock at the close of business on          , 2008, the record date, are entitled to
notice of and to vote at the special meeting. As of the record date, there were      shares of Matria�s common stock
outstanding and entitled to vote at the special meeting.
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Approval of the merger and adoption of the merger agreement require the affirmative vote of the holders of a majority
of the shares of Matria common stock outstanding on the record date. Approval of the adjournment proposal requires
the affirmative vote of the holders of a majority of the outstanding shares of Matria common stock present, either in
person or by proxy, and entitled to vote at the special meeting.
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Recommendation of Matria�s Board of Directors

(see page 56)

Matria�s board of directors has determined that the merger is advisable, and fair to and in the best interests of, Matria
and its stockholders, and recommends that you vote �FOR� approval of the of the merger and adoption of the merger
agreement and �FOR� the proposal to grant discretionary authority to the persons named as proxies to vote your shares
to adjourn the special meeting, if necessary, to solicit additional proxies if there are not sufficient votes to approve the
merger and adopt the merger agreement.

In considering the recommendation of the Matria board of directors with respect to the merger, Matria stockholders
should be aware that certain executive officers and directors of Matria have interests in the merger that may be
different from, or in addition to, the interests of Matria stockholders generally. These interests include:

� severance and change of control benefits that will be owed to certain executive officers of Matria if they are
terminated or leave for good reason after the transaction;

� the vesting of options and shares of restricted stock held by certain directors and executive officers of Matria
by their terms prior to the effective time of the merger;

� Matria�s supplemental executive retirement plans, in which certain executive officers are participants, that fully
vest upon completion of the merger; and

� the continued indemnification and directors� and officers� insurance coverage of current Matria directors and
officers following the merger.

The Matria board of directors was aware of these interests and considered them, among other matters, in making its
recommendation.

Opinion of Matria�s Financial Advisor

(see page 66 and Annex D)

Matria�s financial advisor, SunTrust Robinson Humphrey, Inc., which is referred to as SunTrust Robinson Humphrey
throughout this proxy statement/prospectus, delivered an opinion to the Matria board of directors that, as of the date of
the fairness opinion and based upon and subject to various qualifications and assumptions described with respect to its
opinion, the merger consideration to be received by the stockholders of Matria pursuant to the merger agreement is
fair, from a financial point of view, to the holders of Matria�s outstanding common stock.

The full text of the written opinion of SunTrust Robinson Humphrey, dated January 27, 2008, which sets forth
assumptions made, procedures followed, matters considered and limitations on the review undertaken in connection
with its opinion, is attached to this proxy statement/prospectus as Annex D. SunTrust Robinson Humphrey, provided
its opinion for the information and assistance of the Matria board of directors in connection with its consideration of
the transaction. The SunTrust Robinson Humphrey opinion is not a recommendation as to how any holder of Matria
common stock should vote at any meeting to be held in connection with, or take any action with respect to, the
merger. We encourage you to read the opinion, which is attached as Annex D, and the Section �The Merger � Opinion of
Matria�s Financial Advisor� beginning on page 66 carefully and in their entirety.
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Ownership of Inverness Following the Merger

Based on the number of shares of Matria common stock outstanding as of the record date, Inverness expects to issue
approximately 1.97 million shares of Inverness Series B preferred stock in the merger (assuming the exercise of all
outstanding options to purchase Matria common stock) and after completion of the merger, former Matria
stockholders are expected to own 100% of the then-outstanding shares of Inverness Series B preferred stock. If
Inverness elects, in its sole discretion, to pay the merger consideration in the form
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of $39.00 cash per share of Matria common stock, Matria�s stockholders will receive no shares of Inverness Series B
preferred stock in connection with the merger.

Share Ownership of Matria Directors and Executive Officers

(see page 74)

As of the record date, the directors and executive officers of Matria and their affiliates beneficially owned and were
entitled to vote            shares of Matria common stock, which represents approximately  % of the Matria common
stock outstanding on that date. Concurrently with the execution and delivery of the merger agreement, on January 27,
2008, Inverness entered into a voting agreement with Matria�s Chief Executive Officer, Parker H. Petit, and certain
other parties affiliated with Mr. Petit with respect to approximately 4.7% (or 8% if Mr. Petit exercises all of his vested
and outstanding options to purchase Matria common stock prior to the record date) of the Matria common stock
outstanding on that date. For more information regarding the voting agreements, see �The Voting Agreement� beginning
on page 106 of this proxy statement/prospectus. The form of voting agreement is attached to this proxy
statement/prospectus as Annex C.

Matria�s stock option plans provide for the acceleration in full of all unvested options in connection with, but prior to
the consummation of, a change of control of Matria. These plans also provide that holders may exercise the
accelerated options before the change of control. Since the merger constitutes a change of control, all unvested options
held by the executive officers and directors of Matria will be become fully vested, and the executive officers and
directors of Matria may exercise such options immediately prior to the consummation of the merger. In the event that
the executive officers and/or directors elect to exercise such options immediately prior to the consummation of the
merger, then the executive officers and/or directors would be entitled to receive the merger consideration for the
shares of Matria common stock so acquired. For more information regarding the acceleration of such options, see �The
Merger � Interests of Executive Officers and Directors of Matria in the Merger� beginning on page 74 of this proxy
statement/prospectus.

Listing of Inverness Series B Preferred Stock and Delisting and Deregistration of Matria Common Stock

(see page 89)

Inverness will file an application to have the shares of Inverness Series B preferred stock issued in the merger and the
shares of Inverness common stock issuable upon conversion thereof and pursuant to exercise of Matria stock options
assumed by Inverness approved for listing on AMEX; however, Inverness cannot assure you that such shares will be
approved for listing. If the merger is completed, Matria common stock will no longer be listed on The NASDAQ
Global Select Market and will be deregistered under the Securities Exchange Act of 1934, as amended, which is
referred to as the Exchange Act, and Matria will no longer file periodic reports with the SEC.

Conditions to Completion of the Merger

(see page 101)

A number of conditions must be satisfied before the merger will be completed. These include, among others:

� the approval of the merger and adoption of the merger agreement by Matria stockholders;

� the effectiveness of a registration statement on Form S-4 and there being no pending or threatened stop order
relating thereto;
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� the absence of any law or order that makes the consummation of the merger illegal;

� the termination or expiration of all necessary waiting periods under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, referred to as the HSR Act;

� the absence of any instituted or pending action or proceeding by any governmental entity seeking (a) to
interfere with the ownership or operation by Inverness of the business of Matria or Inverness or any of
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their subsidiaries, (b) to compel Inverness to dispose of or hold separate any portion of the business or assets of
Matria or Inverness or any of their subsidiaries, (c) to impose limitations on the ability of Inverness to exercise
full rights of ownership of the shares of Matria common stock, or (d) to require divestiture by Inverness or any
of its subsidiaries of any shares of Matria common stock;

� the continued accuracy, in all material respects, of the representations and warranties of the parties regarding
their capital structures and the due authorization of the merger agreement and, in the case of Matria,
representations and warranties regarding its board approval, absence of certain changes, and brokers;

� the continued accuracy of all other representations and warranties of the parties, except to the extent that
breaches of such representations and warranties would not result in a material adverse effect on the party
making the representation or warranty;

� the performance or compliance in all material respects of each party with all agreements and covenants
contained in the merger agreement and required to be performed or complied with at or before the closing;

� the delivery of tax opinions of legal counsel to the effect that the transaction will qualify as a �reorganization�
within the meaning of Section 368(a) of the Internal Revenue Code, unless Inverness exercises its right to pay
the merger consideration entirely in cash;

� the absence of material adverse effects with respect to either party since January 27, 2008;

� the authorization for listing on AMEX of the shares of Inverness Series B preferred stock to be issued in the
merger and the shares of Inverness common stock issuable upon conversion thereof; and

� UBS Securities LLC or another financial institution reasonably acceptable to Matria shall have confirmed that
it is qualified and intends to serve as a market maker for the Series B preferred stock on AMEX and such
market maker shall have conducted a �road show� or similar marketing efforts with respect to the Series B
preferred stock prior to the effective time of the merger.

Each of Inverness, Merger Sub, Merger LLC and Matria may waive the conditions to the performance of its respective
obligations under the merger agreement (other than the approval by Matria stockholders) and complete the merger
even though one or more of these conditions has not been met. Neither Inverness nor Matria can give any assurance
that all of the conditions to the merger will be either satisfied or waived or that the merger will occur.

Regulatory Matters

(see page 88)

The merger is subject to antitrust laws. Inverness and Matria expect to make all required filings under applicable
U.S. antitrust laws with the Antitrust Division of the United States Department of Justice, referred to as the Antitrust
Division, and the United States Federal Trade Commission, referred to as the FTC, on or prior to February 22, 2008.

Matria Is Prohibited From Soliciting Other Offers

(see page 97)

The merger agreement contains detailed provisions that prohibit Matria, its subsidiaries and their respective officers,
directors and representatives from taking any action to solicit or engage in discussions or negotiations with any person
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or group with respect to an acquisition proposal, as defined in the merger agreement, including an acquisition that
would result in the person or group acquiring more than a 15% interest in Matria�s total outstanding securities, a sale of
assets of Matria that generate or constitute more than 10% of Matria�s net revenue, net income or assets, or a merger or
other business combination. The merger agreement does not, however, prohibit Matria�s board of directors from
considering and recommending to Matria�s stockholders an unsolicited acquisition proposal from a third party if
specified conditions are met.

6

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 38



Table of Contents

Termination of the Merger Agreement and Termination Fee

(see page 103)

Under circumstances specified in the merger agreement, either Inverness or Matria may terminate the merger
agreement. Subject to the limitations set forth in the merger agreement, the circumstances generally include if:

� Inverness and Matria mutually agree to terminate the merger agreement;

� the merger is not consummated by July 31, 2008, unless the sole reason for the failure to consummate the
merger is that the waiting period (or an extension thereof) under the HSR Act has not expired, in which case
the date will be extended to October 31, 2008;

� a final, non-appealable order is issued or granted by a governmental entity in the United States or any foreign
jurisdiction that enjoins or otherwise prohibits the merger from proceeding; or

� the Matria stockholders do not approve the merger and adopt the merger agreement at the special meeting.

Inverness may also terminate the merger agreement if certain triggering events identified in the merger agreement
occur. These triggering events generally relate to the obligations of Matria�s board of directors to maintain its
recommendation of the approval of the merger and adoption of the merger agreement and the obligations of Matria
regarding the solicitation or acceptance of competing proposals.

Under circumstances specified in the merger agreement, Matria may terminate the merger agreement to enter into a
definitive agreement for a superior proposal, but only if it has complied with its obligations regarding the solicitation
of competing proposals and has paid Inverness the termination fee described below.

Matria has agreed to pay Inverness $27.0 million as a termination fee if:

� the merger agreement is terminated following the occurrence of any of the triggering events identified in the
merger agreement;

� either party terminates the merger agreement because the merger is not consummated by July 31, 2008, unless
the sole reason for the failure to consummate the merger is that the waiting period (or an extension thereof)
under the HSR Act has not expired, in which case the date will be extended to October 31, 2008, or because the
Matria stockholders do not approve the merger and adopt the merger agreement, in either case if, prior to the
termination of the merger agreement, an acquisition proposal is publicly announced and, within twelve months
following the termination, Matria enters into a definitive agreement providing for the acquisition of Matria; or

� Matria terminates the merger agreement upon a change of recommendation by its board of directors in
connection with a superior offer.

Either party may also terminate the merger agreement if the other party breaches any of its covenants, agreements,
representations or warranties set forth in the merger agreement such that the conditions to the terminating party�s
obligation to effect the merger would not be satisfied at the time of termination and the breach is not cured, or curable,
within 30 days after the terminating party delivers written notice of the breach to the other party.
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Material United States Federal Income Tax Consequences of the Merger and the Upstream Merger

(see page 77)

If Inverness does not exercise its right to pay the aggregate merger consideration solely in cash pursuant to the terms
of the merger agreement, Inverness expects the merger and the upstream merger, considered together as a single
integrated transaction, to qualify as a �reorganization� within the meaning of Section 368(a)(1)(A) of the Internal
Revenue Code. In that case, Matria stockholders who do not perfect their appraisal rights generally will recognize gain
(but not loss) equal to the lesser of the amount of cash received
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in the merger and the amount of gain realized in the merger. If Inverness exercises its right to pay the aggregate
merger consideration solely in cash pursuant to the terms of the merger agreement, a holder of Matria common stock
who receives cash in exchange for its shares generally will recognize gain or loss for United States federal income tax
purposes equal to the difference, if any, between the amount of cash received and the holder�s adjusted tax basis in the
shares surrendered.

Matria stockholders should read the discussion in the section entitled �The Merger � Material United States Federal
Income Tax Consequences of the Merger and the Upstream Merger� beginning on page 77 of this proxy
statement/prospectus and should consult their own tax advisors as to the United States federal income tax
consequences of the merger, as well as the effects of state, local and foreign tax laws.

Accounting Treatment

(see page 88)

In accordance with accounting principles generally accepted in the United States, which we refer to as �GAAP,�
Inverness will account for the merger using the purchase method of accounting for business combinations.

Comparison of Rights of Inverness Stockholders and Matria Stockholders

(see page 128)

Matria stockholders, whose rights are currently governed by Matria�s certificate of incorporation, its bylaws and
Delaware law, will, upon completion of the merger, become Inverness stockholders, and their rights will be governed
by Inverness� certificate of incorporation (including the certificate of designations for the Series B preferred stock), its
bylaws and Delaware law.

Appraisal Rights

(see page 137)

Under the Delaware General Corporation Law, holders of Matria common stock who do not vote for the adoption of
the merger agreement have the right to seek appraisal and receive cash for the fair value of their shares as determined
by the Delaware Court of Chancery if the merger is completed, but only if they comply with all requirements of
Delaware law, which are summarized in this proxy statement/prospectus, and if at least one stockholder who properly
exercised appraisal rights litigates an appraisal proceeding in the Court of Chancery to obtain the appraisal. This
appraisal amount could be more than, the same as, or less than the amount a Matria stockholder would otherwise be
entitled to receive under the terms of the merger agreement. Any holder of Matria common stock intending to exercise
his appraisal rights, among other things, must submit a written demand for appraisal to Matria prior to the vote on the
adoption of the merger agreement and must not vote or otherwise submit a proxy in favor of adoption of the merger
agreement. Failure to follow exactly the procedures specified under Delaware law will result in the loss of appraisal
rights. Because of the complexity of the Delaware law relating to appraisal rights, if you are considering exercising
your appraisal right, we encourage you to seek the advice of your own legal counsel.

8
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SUMMARY TERMS OF THE INVERNESS SERIES B PREFERRED STOCK

The following is a brief summary of selected terms of the Inverness Series B preferred stock issuable upon the merger.
For a more complete description see �Description of Inverness Series B Preferred Stock� beginning on page 110 of this
proxy statement/prospectus.

Title Series B Convertible Perpetual Preferred Stock (the �Series B preferred
stock�).

Liquidation preference $400 per share, plus accumulated but unpaid dividends.

Dividend $12.00, or 3%, for each share of Series B preferred stock per year.
Dividends will be cumulative from the date of issuance and, to the extent
(a) permitted under Inverness� credit facility, (b) assets are legally
available under Delaware law to pay dividends and (c) Inverness� board of
directors or an authorized committee of its board declares a dividend
payable, Inverness will pay dividends in (i) cash, (ii) shares of its common
stock, (iii) if the dividend is paid on or before June 4, 2015, shares of
Series B preferred stock (or convertible preferred stock having
substantially the same terms as the Series B preferred stock) or (iv) any
combination thereof at Inverness� discretion, every quarter.

If Inverness elects to make any dividend payment, or portion thereof, in
shares of its common stock, such shares shall be valued for such purpose
at 97% of the average of the daily volume-weighted average price per
share of its common stock for each of the five consecutive trading days
ending on the second trading day immediately prior to the record date for
such dividend.

If Inverness elects to make any dividend payment, or portion thereof, in
shares of Series B preferred stock such shares shall be valued for such
purpose at 97% of the average of the daily volume-weighted average price
per share of the Series B preferred stock for each of the five consecutive
trading days ending on the second trading day immediately prior to the
record date of such dividend.

If Inverness elects to make any dividend payment, or portion thereof, in
shares of convertible preferred stock having substantially the same terms
as the Series B preferred stock, such shares shall be valued for such
purpose at 97% of the price per share of such convertible preferred stock
determined by a nationally recognized investment banking firm
(unaffiliated with Inverness) retained for this purpose to be such shares
fair market value.

If Inverness fails to pay dividends on the shares of its Series B preferred
stock for six quarterly dividend periods (whether consecutive or not), then
holders of shares of Inverness Series B preferred stock will be entitled to

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 42



receive, when, as and if declared by Inverness� board of directors, out of
funds legally available therefor, dividends at the rate per annum equal to
3.0% plus 1.0% until it has paid all dividends on the shares of its Series B
preferred stock for all dividend periods up to and including the dividend
payment date on which the accumulated and unpaid dividends are paid in
full. Any further failure to pay dividends would cause the dividend rate to
increase again by 1.0% to 5.0% per annum until Inverness has again paid
all dividends for all dividend periods up to and
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including the dividend payment date on which the accumulated and
unpaid dividends are paid in full.

No dividends or other distributions (other than a dividend payable solely
in shares of a like or junior ranking) may be paid or set apart for payment
upon any parity shares or junior shares, nor may any parity shares or
junior shares be redeemed or acquired for any consideration by Inverness
or any liquidation amount with respect to any such parity or junior shares
(except by conversion into or exchange for shares of a like or junior
ranking) unless all accumulated and unpaid dividends have been paid or
funds or shares of common stock or Series B preferred stock (if permitted)
therefor have been set apart on the Series B preferred stock and any parity
shares.

Dividend payment dates The l5th calendar day (or the following business day if the 15th is not a
business day) of each January, April, July, and October, commencing
following the first full calendar quarter after the issuance date.

Ranking Inverness Series B preferred stock will rank:

� senior to all of the shares of its common stock and to all of its other
capital stock issued in the future unless the terms of such capital stock
expressly provide that it ranks senior to, or on a parity with, shares of its
Series B preferred stock;

� on a parity with all of its other capital stock issued in the future the terms
of which expressly provide that it will rank on a parity with the shares of
Inverness Series B preferred stock; and

� junior to all shares of its capital stock issued in the future the terms of
which expressly provide that such shares will rank senior to the shares of
Inverness Series B preferred stock.

The issuance of any class or series of capital stock having rights on
liquidation or as to distributions (including dividends) senior to the
Series B preferred stock is subject to the requirements set forth below
under �Voting Rights.�

Redemption Shares of Inverness Series B preferred stock will not be redeemable by
Inverness.

Put rights Holders will not have a right to require Inverness to repurchase shares of
the Series B preferred stock, which we refer to as a �put right.�

Conversion at election of holder Each share of Series B preferred stock will be convertible, at the option of
the holder, into 5.7703 shares of Inverness common stock (the �conversion
rate�) (which is equivalent to an initial conversion price of approximately
$69.32 per share, as calculated by dividing the $400 per share liquidation
preference by the 5.7703 conversion rate), plus cash in lieu of fractional
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shares, in the following circumstances, to the following extent and, until
the Authorized Share Increase described below is obtained, Inverness�
ability to deliver shares of its common stock to satisfy its obligations upon
conversion will be subject to a sufficient number of shares of Inverness
common stock being available for issuance:
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� During any calendar quarter beginning with the second calendar quarter
after the issuance date of the Series B preferred stock, if the closing sale
price of Inverness common stock on AMEX for each of 20 or more
trading days within any period of 30 consecutive trading days ending on
the last trading day of the immediately preceding calendar quarter exceeds
130% of the conversion price per share of common stock in effect on the
last trading day of the immediately preceding calendar quarter. For
example, if the conversion price per share of Inverness common stock in
effect on the last trading of the immediately preceding calendar quarter
was $69.32, the Series B preferred stock would not be convertible unless
the Inverness common stock closing sale price exceeded $90.11 for each
of 20 or more trading days within any period of 30 consecutive trading
days ending on the last trading day of such immediately preceding
calendar quarter.

� If during the 5 consecutive business days immediately after any 5
consecutive trading day period (the �preferred measurement period�) in
which the average trading price per share of Series B preferred stock was
equal to or less than 97% of the average conversion value of the Series B
preferred stock during the preferred measurement period.

� Upon the occurrence of a fundamental change, as described below under
�Additional conversion right upon a fundamental change.�

� Inverness is party to a consolidation, amalgamation, statutory
arrangement, merger or binding share exchange pursuant to which its
common stock would be converted into or exchanged for, or would
constitute, solely the right to receive, cash, securities or other property.

At Inverness� option, the settlement of a conversion may also be made in
cash or a combination of cash and shares as described below under
�Optional Settlement of Conversions.�

Upon conversion, holders will not receive any cash payment representing
accumulated dividends, if any.

The conversion rate will be subject to adjustments as described below
under �Anti-dilution adjustments.�

Forced Conversion Inverness may, at its option and, until the Authorized Share Increase
described below is obtained, subject to a sufficient number of shares of
Inverness common stock being available for issuance upon conversion,
cause the Series B preferred stock to be automatically converted into that
number of shares of common stock that are issuable at the then prevailing
conversion rate under the circumstances described below. Inverness may
exercise its right to force conversion on or prior to the third anniversary of
the issuance date if, for 20 trading days within any period of 30
consecutive trading days (including the last trading day of such period),
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Inverness may exercise its right to force conversion after the third
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anniversary of the issuance date if, for 20 trading days within any period
of 30 consecutive trading days (including the last trading day of such
period), the closing price of Inverness common stock on AMEX exceeds
130% of the then prevailing conversion price of the Series B preferred
stock.

If Inverness exercises its right to force conversion on or prior to the third
anniversary of the issuance date, Inverness will also pay to each holder of
Series B preferred stock the following payments: (1) a payment equal to
the aggregate amount of any unpaid dividends such holder was entitled to
with respect to any dividend periods terminating on or prior to the date of
such forced conversion and (2) a redemption premium equal to the amount
of dividends such holder would have received after the date of such forced
conversion through the three-year anniversary of the issuance date of the
Series B preferred stock, which is referred to as the �Series B Issue Date,� if
such holder�s shares had not otherwise been converted. At Inverness�
option, these payments may be made in the form of Inverness common
stock based upon 97% of the daily volume-weighted average price of
Inverness common stock on that trading day.

At Inverness� option, the settlement of an automatic conversion may also
be made in cash or a combination of cash and shares as described below
under �Optional Settlement of Conversion.�

Optional Settlement of Conversion Upon a conversion of shares of Series B preferred stock as described
above, Inverness may, at its option, satisfy the entire conversion
obligation in cash, or through a combination of cash and common stock, to
the extent permitted under its credit facility and under Delaware law and,
until the Authorized Share Increase described below is obtained, subject to
a sufficient number of shares of Inverness common stock being available
for issuance upon conversion.

Cash Settlement.  If Inverness elects to satisfy the entire conversion
obligation in cash, then it will deliver to each holder of Series B preferred
stock, for each of the 20 trading days in the applicable conversion
measurement period, a cash settlement amount equal to the daily
conversion value per share of Series B preferred stock, as described
below.

Combined Settlement.  If Inverness elects to satisfy a portion of the
conversion obligation in cash (expressed either as a dollar amount or as a
percentage of the daily conversion value) and a portion of the conversion
obligation in shares of common stock, then Inverness will deliver for each
share of Series B preferred stock, for each of the 20 trading days in the
applicable conversion measurement period, (1) such partial cash
settlement amount divided by 20 (or, if expressed as a percentage of the
conversion obligation, such partial cash settlement amount calculated as a
percentage of the daily conversion value), plus (2) a number of shares
equal to (a) the daily conversion value minus such daily partial cash
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As used above, the term �conversion measurement period� means the 20
consecutive trading days beginning on the third trading day following the
date on which the shares of Series B preferred stock are tendered for
conversion.

As used above, the �daily conversion value� means, for each of the 20
trading days during the applicable conversion measurement period,
one-twentieth (1/20) of the product of (1) the then applicable conversion
rate and (2) the daily volume-weighted average price of a share of
Inverness common stock on that trading day.

Anti-dilution adjustments The conversion rate of the Series B preferred stock is subject to
adjustment upon the occurrence of certain events (including payment of
cash distributions to holders of Inverness common stock, stock splits,
combinations, reclassifications, distribution of certain rights and warrants,
certain distributions of non-cash property, certain tender and exchange
offers and certain business combinations in which Inverness is not the
surviving entity), but will not be adjusted for accumulated and unpaid
dividends.

If, however, application of the above would result in a decrease in the
conversion rate (other than a share split or share combination), no
adjustment to the conversion rate shall be made.

Inverness share increase and issuance Inverness will use its best efforts to obtain such stockholder approvals at
its next annual meeting of stockholders as are necessary to increase the
number of shares of authorized common stock and to otherwise allow for
conversion of all shares of Series B preferred stock into shares of
Inverness common stock, including, as Inverness may determine is
necessary, in connection with adjustment to the conversion rate above a
certain amount in a fundamental change (in the case of the increase in
authorized shares of common stock, the �Authorized Share Increase,� and in
the case of any approval necessary to issue shares of common stock as a
result of certain increases in the conversion rate, the �Share Issuance
Approval�).

Additional conversion right upon a
fundamental change

Upon the occurrence of a fundamental change (as described below), if the
market value per share of Inverness common stock multiplied by the
conversion rate then in effect is less than the liquidation preference, each
holder will have the option to convert all or a portion of its Series B
preferred stock into Inverness common stock, at an adjusted conversion
rate equal to the lesser of (1) the liquidation preference divided by the
market value per share of Inverness common stock and (2) 11.5406 shares
(two times the initial conversion rate). In lieu of issuing common stock
pursuant to this alternative conversion right in the event of a fundamental
change, Inverness may make a cash payment to converting holders equal
to the liquidation preference of such Series B preferred stock, plus accrued
but unpaid dividends. Inverness� ability to deliver shares of its common
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Issuance Approval.
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A �fundamental change� will be deemed to have occurred upon the
occurrence of any of the following:

� the sale, lease or transfer, in one or a series of related transactions, of all
or substantially all of Inverness assets (determined on a consolidated
basis) to any person or group (as such term is used in Section 13(d)(3) of
the Securities Exchange Act of 1934, as amended (the �Exchange Act�));

� the adoption of a plan the consummation of which would result in
Inverness� liquidation or dissolution;

� the acquisition, directly or indirectly, by any person or group (as such
term is used in Section 13(d)(3) of the Exchange Act), of beneficial
ownership (as defined in Rule 13d-3 under the Exchange Act) of more
than 50% of the aggregate voting power of Inverness voting stock;

� any share exchange, consolidation or merger of Inverness (excluding a
merger solely for the purpose of changing its jurisdiction of incorporation)
pursuant to which Inverness common stock will be converted into cash,
securities or other property, to or with any person other than one of its
subsidiaries; provided that any such transaction where the holders of more
than 50% of all classes of Inverness common equity immediately prior to
such transaction continue to own, directly or indirectly, more than 50% of
all classes of common equity of the continuing or surviving corporation or
transferee or the parent thereof immediately after such event shall not be a
fundamental change;

� during any period of two consecutive years, individuals who at the
beginning of such period comprised Inverness� board of directors (together
with any new directors whose election by such board of directors or whose
nomination for election by Inverness stockholders was approved by a vote
of a majority of Inverness directors then still in office who were either
directors at the beginning of such period or whose election or nomination
for election was previously so approved) cease for any reason to constitute
a majority of Inverness� board of directors then in office; or

� Inverness common stock ceases to be listed on a national securities
exchange including AMEX, or quoted on an over-the-counter market in
the United States.

However, a fundamental change will not be deemed to have occurred in
the case of a merger or consolidation, if (i) at least 90% of the
consideration (excluding cash payments for fractional shares and cash
payments pursuant to dissenters� appraisal rights) in the merger or
consolidation consists of common stock of a United States company
traded on a national securities exchange including AMEX (or which will
be so traded when issued or exchanged in connection with such
transaction) and (ii) as a result of such transaction or transactions the
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Adjustment to conversion rate upon the
occurrence of a make-whole fundamental
change

If a make-whole fundamental change (as described below) occurs,
Inverness will increase the conversion rate applicable to the shares of
Series B preferred stock that are surrendered at any time from, and
including, the 30th day before the date Inverness originally announces as
the anticipated effective date of the make-whole fundamental change to,
and including, the 40th business day after the effective date of the
make-whole fundamental change. Inverness� ability to deliver shares of its
common stock to satisfy its obligations upon conversion will be subject to
a sufficient number of shares of Inverness common stock being available
for issuance until the Authorized Share Increase. The increase in the
conversion rate upon a make-whole fundamental change is designed to
provide some level of compensation for the lost option time value of the
shares of Series B preferred stock as a result of the make-whole
fundamental change. However, the increase is only an approximation of
such lost value and may not adequately compensate for such loss.

A �make-whole fundamental change� will be deemed to have occurred upon
the occurrence of any of the following:

� the sale, transfer, lease conveyance or other disposition of all or
substantially all of Inverness property or assets to any person or group (as
such term is used in Section 13(d)(3) of the Exchange Act) (an �asset sale
make-whole fundamental change�); or

� a transaction or series of related transactions (other than an Excluded
Transaction), in connection with which Inverness common stock is
exchanged for, converted into, acquired for or constitutes solely the right
to receive other securities, other property, assets or cash.

In connection with the make-whole fundamental change, Inverness will
increase the conversion rate by an amount equal to:

� the excess, if any, of (1) the average trading price per share of Series B
preferred stock for the five consecutive trading days immediately
preceding the public announcement of the make-whole fundamental
change, over (2) the product of (a) the market value (as defined in
�Description of the Series B Preferred Stock � Adjustment to Conversion
Rate Upon Make-Whole Fundamental Change�) per share of Inverness
common stock for the five consecutive trading days immediately
preceding the public announcement of the make-whole fundamental
change, and (b) the conversion rate then in effect; divided by

� the applicable price (as defined in �Description of the Series B Preferred
Stock � Adjustment to Conversion Rate Upon Make-Whole Fundamental
Change�).

If the make-whole fundamental change is an asset sale make-whole
fundamental change and the consideration paid for Inverness property and
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be based on (i) the amount of cash paid for its property and assets
(expressed as an amount per share of Inverness common stock outstanding
on the effective date of the asset sale
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make-whole fundamental change) and (ii) the effective date of the
make-whole fundamental change. If the make-whole fundamental change
is of the type described in the second bullet-point above and the
consideration paid for Inverness common stock consists solely of cash,
then the change in the conversion rate will be based on (i) the cash amount
paid per share of Inverness common stock in the make-whole fundamental
change and (ii) the effective date of the make-whole fundamental change.
In all other cases, the conversion rate will be based on the average of the
closing sale prices per share of Inverness common stock on AMEX for the
5 consecutive trading days immediately preceding the effective date of the
make-whole fundamental change.

A make-whole fundamental change will not be deemed to have occurred
in the case of an Excluded Transaction.

Voting rights The holders of Series B preferred stock will have no voting rights except
as set forth below or as otherwise required by Delaware law from time to
time. If dividends payable on the Series B preferred stock are in arrears for
six or more quarterly periods (whether or not consecutive), the holders of
the Series B preferred stock, voting as a single class with the shares of any
other preferred stock or preference securities having similar voting rights,
will be entitled at the next regular or special meeting of Inverness
stockholders to elect two directors and the number of directors that
comprise Inverness� board of directors will be increased by the number of
directors so elected. These voting rights and the terms of the directors so
elected will continue until such time as the dividend arrearage on the
preferred stock has been paid in full.

In addition, for so long as any shares of Series B preferred stock remain
outstanding, Inverness shall not, without first obtaining the affirmative
vote or written consent of the holders of at least a majority of the then
outstanding shares of Series B preferred stock:

� alter, amend or repeal any provision of, or add any provision to, its
certificate of incorporation or bylaws that has an adverse change to the
powers, preferences, rights, qualifications, limitations or restrictions of the
Series B preferred stock or results in an increase or decrease in the total
number of authorized or issued shares of Series B preferred stock;

� authorize or designate any class or series of capital stock having rights on
liquidation or as to distributions (including dividends) senior to the
Series B preferred stock; or

� increase or decrease the total number of authorized or issued Series B
preferred stock except for the payment of dividends to holders of Series B
preferred stock.

Trading Inverness will apply to list the Series B preferred stock and the underlying
shares of common stock on AMEX, on which Inverness common stock
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Form and denomination Inverness expects that the Series B preferred stock will be represented by
one or more global securities, deposited with The Depository
Trust Company, and registered in the name of Cede & Co., DTC�s
nominee.
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SUMMARY SELECTED HISTORICAL FINANCIAL DATA OF INVERNESS

The following selected financial data of Inverness as of and for each of the five fiscal years in the period ended
December 31, 2006 have been derived from Inverness� audited historical financial statements. The following selected
financial data of Inverness as of and for the nine months ended September 30, 2006 and 2007 have been derived from
Inverness� unaudited historical financial statements. The data below is only a summary and should be read in
conjunction with Inverness� financial statements and accompanying notes, as well as management�s discussion and
analysis of financial condition and results of operations, all of which can be found in publicly available documents,
including those incorporated by reference into this proxy statement/prospectus. For a complete list of the documents
incorporated by reference into this proxy statement/prospectus, please see �Where You Can Find More Information�
beginning on page 141 of this proxy statement/prospectus.

Year Ended December 31,
Nine Months Ended

September 30,
2002(1) 2003 2004 2005 2006 2006 2007

(In thousands, except per share data)
(In thousands, except

per share data)

Statement of
Operations Data:
Net product sales $ 200,399 $ 285,430 $ 365,432 $ 406,457 $ 552,130 $ 400,246 $ 534,521
License and royalty
revenue 6,405 9,728 8,559 15,393 17,324 12,200 17,059

Net revenue 206,804 295,158 373,991 421,850 569,454 412,446 551,580
Cost of sales 114,653 167,641 226,987 269,538 340,231 250,551 296,604

Gross profit 92,151 127,517 147,004 152,312 229,223 161,895 254,976
Operating expenses:
Research and
development 14,508 24,367 31,954 30,992 48,706 34,789 44,649
Purchase of
in-process research
and development � � � � 49,600 4,960 169,000
Sales and marketing 39,570 52,504 57,957 72,103 94,445 69,498 104,847
General and
administrative 38,628 35,812 52,707 59,990 71,243 51,606 119,161
Loss on dispositions,
net � � � � 3,498 3,191 �
Charge related to
asset impairment 12,682 � � � � � �

Operating income
(loss) (13,237) 14,834 4,386 (10,773) 6,371 (2,149) (182,681)
Interest expense and
other expenses, net (5,955) (3,270) (18,707) (1,617) (17,986) (17,106) (47,416)
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(Loss) income from
continuing
operations before
provision for income
taxes (19,192) 11,564 (14,321) (12,390) (11,451) (19,255) (230,097)
Provision for income
taxes 3,443 2,911 2,275 6,819 5,727 3,884 1,550
Equity earnings of
unconsolidated
entities, net of tax � � � � 336 270 2,666

(Loss) income from
continuing
operations $ (22,635) $ 8,653 $ (16,596) $ (19,209) $ (16,842) $ (22,869) $ (228,981)

(Loss) income from
continuing
operations available
to common
stockholders � basic
and diluted(2) $ (34,583) $ 7,695 $ (17,345) $ (19,209) $ (16,842) $ (22,869) $ (228,981)

(Loss) income per
common share(2):
Basic(2) $ (3.48) $ 0.49 $ (0.87) $ (0.79) $ (0.49) $ (.70) $ (4.89)

Diluted(2) $ (3.48) $ 0.44 $ (0.87) $ (0.79) $ (0.49) $ (.70) $ (4.89)
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December 31, September 30,
2002(1) 2003 2004 2005 2006 2006 2007

(In thousands) (In thousands)

Balance Sheet
Data:
Cash and cash
equivalents $ 30,668 $ 24,622 $ 16,756 $ 34,270 $ 71,104 $ 74,572 $ 153,345
Working capital $ 27,685 $ 44,693 $ 62,615 $ 84,523 $ 133,313 $ 147,622 $ 315,157
Total assets $ 356,495 $ 540,529 $ 568,269 $ 791,166 $ 1,085,771 $ 1,068,066 $ 3,491,541
Total debt $ 104,613 $ 176,181 $ 191,224 $ 262,504 $ 202,976 $ 201,966 $ 1,349,364
Redeemable
convertible
preferred stock $ 9,051 $ 6,185 $ � $ � $ � $ � $ �
Total
stockholders�
equity $ 161,849 $ 265,173 $ 271,416 $ 397,308 $ 714,138 $ 694,737 $ 1,307,049

(1) Upon the adoption of Statement of Financial Accounting Standards, or SFAS, No. 142, Goodwill and Other
Intangible Assets, on January 1, 2002, Inverness recorded an impairment charge of $12.1 million, or $1.22 per
basic and diluted share, and accounted for the charge as a cumulative effect of a change in accounting principle
which was subtracted from loss before provision for income taxes to arrive at net loss. Consequently, net loss
available to common stockholders in 2002 was $46.7 million, or $4.70 per basic and diluted share.

(2) Basic and diluted (Loss) income from continuing operations available to common stockholders and basic and
diluted (loss) income per common share are computed as described in Notes 2(m) and 13 of Inverness�
consolidated financial statements included in its Annual Report on Form 10-K for the year ended December 31,
2006, and Note 6 of Inverness� consolidated financial statements included in its Quarterly Report on Form 10-Q
for the period ended September 30, 2007.
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SUMMARY UNAUDITED PRO FORMA CONDENSED COMBINED FINANCIAL DATA

The following table presents summary unaudited pro forma condensed combined financial data that reflects the
proposed acquisition of Matria by Inverness. This information also reflects the following significant acquisitions and
dispositions that Inverness has completed since December 31, 2005:

� Inverness� issuance of 13.6 million shares of common stock in November 2007 for net proceeds of
$806.9 million;

� Inverness� acquisition of Cholestech in September 2007;

� Inverness� acquisition of Biosite in June 2007, including the related financing transactions;

� the formation of Inverness� 50/50 joint venture with P&G in May 2007 for the development, manufacturing,
marketing and sale of certain consumer diagnostic products, pursuant to which Inverness contributed its
consumer diagnostics net assets to the joint venture and received a cash payment of $325 million;

� Inverness� acquisition of Instant Technologies in March 2007; and

� Inverness� acquisition of the Innovacon business, including the ABON facility, in March 2006.

This information is derived from and should be read in conjunction with the �Selected Unaudited Pro Forma
Condensed Combined Financial Data� and the historical financial statements and notes thereto of Inverness and Matria
that are incorporated by reference in this proxy statement/prospectus. This information does not reflect the pro forma
effect of other acquisitions that Inverness has completed since December 31, 2005, none of which is significant
enough to require the presentation of pro forma financial information. In addition, this information does not reflect the
pro forma effect of the acquisitions of Alere Medical, Inc. and ParadigmHealth, Inc., each of which occurred in the
fourth quarter of 2007. All acquisitions are reflected using the purchase method of accounting, and the actual
operating results are included in Inverness� historical financial results only from their respective dates of acquisition.

The unaudited pro forma condensed combined statements of operations data assume that the pending acquisition of
Matria, the acquisitions of Cholestech, Biosite, Instant and Innovacon and the consummation of the 50/50 joint
venture with P&G occurred on January 1, 2006. The unaudited pro forma condensed combined balance sheet data
assume that the pending acquisition of Matria occurred on September 30, 2007. The historical Inverness balance sheet
as of September 30, 2007 reflects the acquisitions of Cholestech, Biosite, Instant and Innovacon and the formation of
the 50/50 joint venture with P&G.

The pro forma data in the table assume that the merger is accounted for using the purchase method of accounting and
represent a current estimate based on available information of the combined company�s results of operations for the
periods presented. As of the date of this document, Inverness has not completed the detailed valuation studies
necessary to arrive at the required estimates of the fair market value of the Matria assets to be acquired and liabilities
to be assumed and the related allocations of purchase price, nor has it identified all the adjustments necessary to
conform Matria�s data to Inverness� accounting policies. However, Inverness has made certain adjustments to the
historical book values of the assets and liabilities of Matria as of September 30, 2007 to reflect certain preliminary
estimates of the fair values necessary to prepare the unaudited pro forma condensed combined financial data. The fair
value adjustments included in the unaudited pro forma condensed combined financial data represent management�s
estimates of these adjustments based upon currently available information. The preliminary purchase price allocations
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assigned value to certain identifiable intangible assets, including, among other things, customer relationships, core
technology and trademarks. Actual results may differ from this unaudited pro forma combined data once Inverness has
determined the final purchase price for Matria and has completed the detailed valuation studies necessary to finalize
the required purchase price allocations and identified any necessary conforming accounting policy changes for Matria.
Accordingly, the final purchase price allocations, which will or may be determined subsequent to the closing of the
merger, and their effects on results of operations, may differ materially from the unaudited pro forma combined
amounts included in this section.
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The unaudited pro forma condensed combined financial data are presented for illustrative purposes only and do not
purport to be indicative of the results of operations or financial position for future periods or the results that actually
would have been realized had the merger or the other transactions described above been consummated as of January 1,
2006 or September 30, 2007.

Year Ended Nine Months Ended
December 31,

2006 September 30, 2007
(In thousands, except per share

amounts)
Pro Forma Condensed Combined Statement of Operations Data:
Net product and services revenues $ 1,202,444 $ 965,972
Research and license revenues 22,655 19,777

Net revenue 1,225,099 985,749
Cost of sales 602,053 447,005

Gross profit 623,046 538,744
Operating expenses:
Research and development 103,176 68,523
Purchase of in-process research and development 173,960 �
Sales and marketing 257,195 205,415
General and administrative 299,331 194,081
Loss on dispositions 3,498 �

Operating (loss) income (214,114) 70,725
Interest and other income (expense), net (103,801) (63,669)

(Loss) income before income taxes (317,915) 7,056
Income tax provision 3,909 3,677

Net loss $ (321,824) $ 3,379
Preferred dividends (21,463) (16,097)

Net loss available to common stockholders $ (343,287) $ (12,718)

Net loss per common share:
Basic and diluted $ (6.14) $ (0.19)
Weighted average shares � basic and diluted 55,905 66,784

As of
September 30,

2007
(in thousands)

Pro Forma Condensed Combined Balance Sheet Data:
Cash and cash equivalents $ 535,436
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Working capital $ 713,858
Total assets $ 5,162,490
Total long-term liabilities, excluding current portion $ 2,000,786
Total stockholders� equity $ 2,879,993
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SUMMARY SELECTED HISTORICAL FINANCIAL DATA OF MATRIA

The following selected financial data of Matria Healthcare, Inc. as of and for each of the five fiscal years in the period
ended December 31, 2006 have been derived from Matria�s audited historical financial statements. The following
selected financial data of Matria as of and for the nine months ended September 30, 2007 and 2006 have been derived
from Matria�s unaudited historical financial statements. The data below is only a summary and should be read in
conjunction with Matria�s financial statements and accompanying notes, as well as management�s discussion and
analysis of financial condition and results of operations, all of which can be found in publicly available documents,
including those incorporated by reference into this proxy statement/prospectus. For a complete list of the documents
incorporated by reference into this proxy statement/prospectus, please see �Where You Can Find More Information�
beginning on page 141 of this proxy statement/prospectus.

Nine Months Ended
Years Ended December 31, September 30,

2002 2003 2004 2005 2006 2006 2007

(In thousands, except per share data)
(In thousands, except

per share data)

Statement of
Operations
Data:
Revenues $ 106,044 $ 123,196 $ 145,087 $ 179,231 $ 336,139 $ 247,719 $ 263,748
Cost of revenues 48,764 57,302 64,938 72,972 109,924 80,104 80,062
Selling and
administrative
expenses 73,757 64,297 79,309 94,291 159,021 118,845 131,551
Provision for
doubtful accounts 5,542 3,382 2,412 3,493 4,093 2,785 3,866
Amortization of
intangible assets � � � 365 7,144 5,358 5,358

Total costs and
operating
expenses 128,063 124,981 146,659 171,121 280,182 207,092 220,837

Operating
earnings (loss)
from continuing
operations (22,019) (1,785) (1,572) 8,110 55,957 40,627 42,911
Interest income 250 222 498 829 1,548 1,165 1,368
Interest expense (13,501) (13,730) (10,127) (2,418) (27,591) (20,699) (18,047)
Other income, net (3,096) 1,350 681 226 1,329 879 331
Loss on
retirement of
11% Senior Notes � � (22,886) � � � �

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 65



Earnings (loss)
from continuing
operations before
income taxes (38,366) (13,943) (33,406) 6,747 31,243 21,972 26,563
Income tax
benefit (expense) 11,941 5,438 13,329 (2,733) (12,768) (9,190) (10,793)

Earnings (loss)
from continuing
operations $ (26,425) $ (8,505) $ (20,077) $ 4,014 $ 18,475 $ 12,782 $ 15,770

Net earnings
(loss) per
common share:
Basic $ (1.89) $ (0.56) $ (1.29) $ 0.21 $ 0.88 $ 0.61 $ 0.74

Diluted $ (1.89) $ (0.56) $ (1.29) $ 0.20 $ 0.85 $ 0.59 $ 0.72

Shares used to
compute net
earnings (loss) per
common share::
Basic 13,964 15,198 15,520 18,795 21,025 20,957 21,344

Diluted 13,964 15,198 15,520 19,874 21,665 21,664 21,828

December 31, September 30,
2002 2003 2004 2005 2006 2006 2007

(In thousands) (Unaudited)
(In thousands)

Cash and cash
equivalents $ 3,942 $ 7,736 $ 35,317 $ 22,758 $ 19,839 $ 28,178 $ 11,262
Working capital $ 153,826 $ 62,161 $ 159,297 $ 141,594 $ (14,903) $ 655 $ 29,633
Total assets $ 291,407 $ 333,482 $ 307,392 $ 323,207 $ 711,373 $ 723,438 $ 692,261
Total long-term
liabilities $ 122,826 $ 126,816 $ 91,068 $ 7,887 $ 283,977 $ 285,332 $ 281,767
Accumulated deficit $ (197,362) $ (190,057) $ (162,989) $ (149,026) $ (97,149) $ (106,841) $ (81,223)
Total stockholders�
equity $ 113,780 $ 123,547 $ 159,660 $ 251,938 $ 318,976 $ 303,951 $ 345,182
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COMPARATIVE HISTORICAL AND PRO FORMA PER SHARE DATA

The following table presents for Inverness common stock and Matria common stock certain historical, pro forma, pro
forma combined and pro forma combined equivalent per share financial information. The pro forma financial
information for Inverness reflects the following significant acquisitions and dispositions that Inverness has completed
since December 31, 2005:

� Inverness� issuance of 13.6 million shares of common stock in November 2007 for net proceeds of
$806.9 million;

� Inverness� acquisition of Cholestech in September 2007;

� Inverness� acquisition of Biosite in June 2007, including the related financing transactions;

� the formation of Inverness� 50/50 joint venture with P&G in May 2007 for the development, manufacturing,
marketing and sale of certain consumer diagnostic products, pursuant to which Inverness contributed its
consumer diagnostics net assets to the joint venture and received a cash payment of $325.0 million;

� Inverness� acquisition of Instant Technologies in March 2007;

� Inverness� acquisition of the Innovacon business, including the ABON facility, in March 2006;

For more pro forma financial information regarding these transactions, including certain estimates and assumptions
made by Inverness with respect to that information, see �Summary Unaudited Pro Forma Condensed Combined
Financial Data� beginning on page 19. The pro forma financial information for Inverness does not reflect the pro forma
effect of other acquisitions that Inverness has completed since December 31, 2005, none of which is significant
enough to require the presentation of pro forma financial information. All acquisitions are reflected using the purchase
method of accounting, and the actual operating results are included in Inverness� historical financial results only from
their respective dates of acquisitions.

For purposes of preparing the following pro forma per share data, the historical financial information for both
Inverness and Matria is based on the year ended December 31, 2006 and the nine months ended September 30, 2007.

The pro forma, pro forma combined and pro forma combined equivalent income and dividend per share data assume
that the pending acquisition of Matria and the other transactions described above occurred on January 1, 2006. The
pro forma, pro forma combined and pro forma combined equivalent net book value per share data assume that the
pending acquisition of Matria occurred on September 30, 2007. The pro forma combined equivalent data are
calculated by multiplying the pro forma combined data by an amount equal to the pro forma equivalent price per share
of $39.00 divided by $53.32, the average Inverness common stock closing stock price for the five trading days prior to
January 27, 2008.

The pro forma, pro forma combined and pro forma combined equivalent data are presented for illustrative purposes
only and do not purport to be indicative of the results of operations or financial position for future
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periods or the results that actually would have been realized had the merger or the other transactions described above
been consummated as of January 1, 2006 or September 30, 2007.

Nine Months
Year Ended/As of Ended/As of

December 31,
2006

September 30,
2007

Inverness historical data:
Net loss per basic share $ (0.49) $ (4.89)
Net loss per diluted share $ (0.49) $ (4.89)
Cash dividends per share � �
Book value per share $ 23.70
Inverness pro forma data(1):
Net loss per basic share $ (8.45) $ (0.52)
Net loss per diluted share $ (8.45) $ (0.52)
Cash dividends per share � �
Book value per share $ 23.70
Matria historical data:
Net income per basic share $ 0.88 $ 0.74
Net income per diluted share $ 0.85 $ 0.72
Cash dividends per share � �
Book value per share $ 15.68
Pro forma combined data(2):
Net loss per basic share $ (6.14) $ (0.19)
Net loss per diluted share $ (6.14) $ (0.19)
Cash dividends per share � �
Book value per share $ 31.48
Pro forma combined equivalent data:
Net loss per basic share $ (4.49) $ (0.14)
Net loss per diluted share $ (4.49) $ (0.14)
Cash dividends per share � �
Book value per share $ 23.03

(1) Reflects the pro forma effects of the acquisitions of Cholestech, Biosite, Instant Technologies and the Innovacon
business and the formation of the 50/50 joint venture with P&G.

(2) Reflects the pro forma effects of both the transactions described in note (1) and the proposed acquisition of
Matria.
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COMPARATIVE PER SHARE MARKET PRICE DATA

Inverness common stock trades on AMEX under the symbol �IMA.� Matria common stock trades on The NASDAQ
Global Select Market under the symbol �MATR.�

The following table sets forth the closing prices for Inverness common stock and Matria common stock as reported on
AMEX and The NASDAQ Global Select Market, respectively, on January 25, 2008, the last trading day before
Inverness and Matria announced the merger, and February   , 2008, the last trading day before the date of this proxy
statement/prospectus. This table also sets forth the pro forma equivalent price per share of Matria common stock on
January 25, 2008 and on February   , 2008. The pro forma equivalent price per share is equal to (a) $6.50 (the cash
portion of the merger consideration for each share of Matria common stock in the merger) plus (b) the stated value of
$32.50 (the $400 liquidation preference of a share of Inverness Series B preferred stock multiplied by 0.08125, which
is the exchange ratio for the issuance of Inverness Series B preferred stock in the merger). Inverness Series B
preferred stock is a new series of preferred stock and such shares are not listed on a national securities exchange.
Inverness intends to apply to list the Series B preferred stock on AMEX.

Inverness Matria Matria

Common Stock Common Stock
Pro Forma
Equivalent

January 25, 2008 $ 52.23 $ 30.69 $ �
February   , 2008

The above table shows only historical comparisons. These comparisons may not provide meaningful information to
Matria stockholders in determining whether to approve the merger and adopt the merger agreement. Matria
stockholders are urged to obtain current market quotations for Inverness and Matria common stock and to review
carefully the other information, including information regarding the Series B preferred stock, contained in this proxy
statement/prospectus or incorporated by reference into this proxy statement/prospectus, when considering whether to
approve the merger and adopt the merger agreement. See �Where You Can Find More Information� beginning on
page 141 of this proxy statement/prospectus.
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RATIO OF EARNINGS TO FIXED CHARGES

Inverness� consolidated ratio of earnings to fixed charges is as follows for the periods indicated:

Nine Months
Ended Year Ended

September 30, December 31,
2007 2006 2006 2005 2004 2003 2002

(Unaudited)

Ratio of Earnings to Fixed
Charges(1) � (2) 0.2x(2) 0.6x(2) 0.5x(2) 0.4x(2) 2.0x �(2)

(1) For purposes of computing the ratio of earnings to fixed charges, earnings consist of income before provision for
income taxes plus fixed charges (excluding capitalized interest) and fixed charges consist of interest expensed
and capitalized, amortized premiums, discounts and capitalized expenses related to indebtedness and an estimate
of the interest within rental expense.

(2) Due to the loss from operations for the nine months ended September 30, 2007 and 2006 and the years ended
December 31, 2006, 2005, 2004, and 2002 there were insufficient earnings of $228.8 million, $19.3 million,
$11.8 million, $12.4 million, $14.3 million and $19.2 million, respectively, to cover fixed charges.
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RISK FACTORS

In addition to the other information included in this proxy statement/prospectus, including the matters addressed in
�Cautionary Statement Concerning Forward-Looking Statements� beginning on page 55 of this proxy
statement/prospectus, you should carefully consider the following risks before deciding whether to vote for approval
of the of the merger and adoption of the merger agreement. In addition, you should read and consider the risks
associated with each of the businesses of Inverness and Matria because these risks will also affect the combined
company.

Risk Factors Relating to the Transaction

The integration of the operations of Inverness and Matria may be difficult and may lead to adverse effects.

The success of the merger will depend, in part, on the ability of Inverness to realize the anticipated synergies, cost
savings and growth opportunities from integrating Matria�s business with Inverness� businesses. Inverness� success in
realizing these benefits and the timing of this realization depend upon the successful integration of the operations of
Matria. The integration of previously independent businesses is a complex, costly and time-consuming process. The
difficulties of combining the operations of the businesses include, among others:

� consolidating informatics and research and development operations, where appropriate;

� integrating Matria�s business into Inverness� financial reporting system;

� coordinating sales, distribution and marketing functions;

� preserving the important licensing, research and development, supply, distribution, marketing, customer and
other relationships of Matria;

� minimizing the diversion of management�s attention from ongoing business concerns; and

� coordinating geographically separate organizations.

Inverness and Matria may not accomplish this integration smoothly or successfully. The diversion of the attention of
management from its current operations to the integration effort and any difficulties encountered in combining
operations could prevent Inverness from realizing the full benefits anticipated to result from the merger and adversely
affect other Inverness businesses.

In addition, there can be no assurance that the entity surviving the transaction will be able to retain its senior
management and other employees. The failure to retain employees could result in higher operating expenses and
disrupt the management of the surviving entity and could have a material adverse effect on the surviving entity�s
financial condition, results of operations and cash flow.

The value of Inverness common stock may decline, which may decrease the value of the merger consideration to be
received by Matria stockholders in the merger.

The value of Inverness common stock might decline prior to the completion of the merger or at any time thereafter.
Inverness Series B preferred stock is convertible into Inverness common stock under certain limited circumstances. As
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a result, the value of the Series B preferred stock is affected by, among other things, fluctuations in the price of
Inverness common stock. The exchange ratio will not be adjusted as a result of any change in the price of Inverness
common stock or Matria common stock. Therefore, the value of the merger consideration to be received by Matria
stockholders will depend to a certain extent on the market price of Inverness common stock at the time the merger
becomes effective. Matria does not have the right to terminate the merger agreement or resolicit the vote of its
stockholders based solely on changes in the value of Inverness common stock or Series B preferred stock.
Accordingly, if the price of Inverness common stock declines prior to the completion of the merger, the value of the
Series B preferred stock to be received by Matria stockholders in the merger will decrease as compared to the value on
the date the merger was announced. As of the date hereof, the price of Inverness common stock has declined
approximately 15% relative to the price
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on the date of the merger agreement. See �The Merger Agreement � Conversion of Securities� beginning on page 90 of
this proxy statement/prospectus.

In addition, because the merger will be completed after the special meeting, Matria stockholders will not know the
exact value of the Inverness common stock or Series B preferred stock that will be issued in the merger when they
vote on the merger proposal. As a result, a decline in the market price of Inverness common stock after the special
meeting will reduce to a certain extent the value of the merger consideration that Matria stockholders will receive.

Inverness� and/or Matria�s current credit ratings may be downgraded as a result of the announcement of the
entry into the merger agreement.

On January 29, 2008, the credit ratings agency, Moody�s Investors Services, placed the long-term debt ratings of
Inverness and Matria on review for a possible downgrade as a result of the announcement by Inverness and Matria of
entering into the merger agreement. The credit ratings assigned to Inverness� and Matria�s indebtedness affect both of
their abilities to obtain new financing and the cost of financing and credit. If Inverness� and/or Matria�s credit ratings
were to be downgraded, their borrowing costs may increase, they may become subject to more stringent covenants and
their access to unsecured debt markets could be limited.

In the event Inverness exercises its right to pay the merger consideration entirely in cash, you will not receive
shares of Series B preferred stock and will not retain the opportunity to continue to share in the combined
company�s operations and activities in the future. In addition, if Inverness exercises its right to pay the merger
consideration entirely in cash, the upstream merger will not be required and the merger will not be tax-deferred but
will be fully taxable to you.

At any time prior to the closing of the merger, Inverness may elect, in its sole discretion, to pay the merger
consideration in cash, although Inverness is under no obligation to so pay the merger consideration in cash and there
can be no assurance that Inverness will make such an election. In the event that Inverness elects to pay the aggregate
merger consideration in cash, the holders of Matria common stock will not receive any shares of Inverness Series B
preferred stock and will not retain the opportunity to share in the combined company�s operations and activities in the
future. Inverness has the right to elect to pay the merger consideration entirely in cash through the closing of the
merger. Accordingly, you will not necessarily know whether Inverness will pay the merger consideration in a
combination of cash and Series B preferred stock or entirely in cash at the time you review this proxy
statement/prospectus and complete your proxy materials. Moreover, Matria will not necessarily know whether
Inverness intends to pay entirely in cash at the time of the special meeting of stockholders at which the merger and
merger agreement will be considered. In the event Inverness elects to pay the merger consideration entirely in cash, it
will need to arrange the financing to pay such amount.

In the event Inverness elects to pay the merger consideration entirely in cash, the upstream merger will not be required
and the merger will no longer be tax-deferred but will be fully taxable to you, although you will receive the full
amount of your share of such merger consideration in cash.

Inverness and Matria may be unable to obtain the regulatory approvals required to complete the merger.

The merger is subject to review by the Antitrust Division and the Federal Trade Commission, which we refer to
throughout this proxy statement/prospectus as the �FTC,� under the HSR Act. Under the HSR Act, Inverness and Matria
are required to make pre-merger notification filings and await the expiration of the statutory waiting period. Inverness
and Matria expect to submit the filings required by the HSR Act on or prior to February 22, 2008. Inverness and
Matria do not believe that the merger is subject to review by any other governmental authorities under the antitrust
laws of the other jurisdictions where Inverness and Matria conduct business.
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obtaining any required clearances, consents and approvals might delay and may possibly prevent the completion of the
merger.

In addition, even after completion of the merger, the Antitrust Division, the FTC, or other United States or foreign
governmental authorities could challenge or seek to block the merger under the antitrust laws, as they deem necessary
or desirable in the public interest. Moreover, in some jurisdictions, a competitor, customer or other third party could
initiate a private action under the antitrust laws challenging or seeking to enjoin the merger, before or after it is
completed. Inverness and Matria cannot be sure that a challenge to the merger will not be made or that, if a challenge
is made, Inverness and Matria will prevail. For a full description of the regulatory clearances, consents and approvals
required for the merger, see �The Merger � Regulatory Matters� beginning on page 88 of this proxy statement/prospectus.

The merger agreement limits Matria�s ability to pursue alternatives to the merger.

The merger agreement contains provisions that make it more difficult for Matria to sell its business to a party other
than Inverness. These provisions include the general prohibition on Matria soliciting any acquisition proposal or offer
for a competing transaction, the requirement that Matria pay a termination fee of $27 million if the merger agreement
is terminated in specified circumstances and the requirement that Matria submit the approval of the merger and the
adoption of the merger agreement to a vote of Matria�s stockholders even if the Matria board of directors changes its
recommendation, unless, prior to the stockholder vote, Matria enters into a definitive agreement for a competing
acquisition that its board of directors determines to be superior, terminates the merger agreement and pays the
termination fee. Moreover, approximately 4.7% (or 8% if Mr. Petit exercises all of his vested and outstanding options
to purchase Matria common stock prior to the record date) of the outstanding shares of Matria common stock as of
January 27, 2008 are subject to a voting agreement pursuant to which Matria�s Chief Executive Officer, Parker H. Petit
and certain entities affiliated with Mr. Petit, may be required to vote against certain competing transactions. See �The
Merger Agreement � Termination� beginning on page 103 of this proxy statement/prospectus, �The Merger Agreement �
Termination Fee� beginning on page 104 of this proxy statement/prospectus, �The Merger Agreement � Obligation of
Matria�s Board of Directors with Respect to Its Recommendation and Holding of a Stockholders� Meeting� beginning on
page 97 of this proxy statement/prospectus and �The Voting Agreement� beginning on page 106 of this proxy
statement/prospectus.

These provisions might discourage a third party that may have an interest in acquiring all of or a significant part of
Matria from considering or proposing an acquisition, even if that party were prepared to pay consideration with a
higher per share market price than the current proposed merger consideration. Furthermore, the termination fee may
result in a potential competing acquiror proposing to pay a lower per share price to acquire Matria than it might
otherwise have proposed to pay. The payment of the termination fee could also have an adverse effect on Matria�s
financial condition.

Certain directors and executive officers of Matria have interests in the merger that may be different from, or in
addition to, the interests of Matria stockholders.

When considering the Matria board of directors� recommendation that Matria stockholders vote in favor of the
proposal to approve the merger and adopt the merger agreement, Matria stockholders should be aware that some
directors and executive officers of Matria have interests in the merger that may be different from, or in addition to, the
interests of Matria stockholders. These interests include agreements that provide for payments under certain
circumstances following a change of control, including the acceleration of the vesting of stock options and restricted
stock, and the right to continued indemnification and insurance coverage by Inverness for acts or omissions occurring
prior to the merger. As a result of these interests, these directors and officers could be more likely to recommend a
vote in favor of approval of the merger and adoption of the merger agreement than if they did not hold these interests,
and may have reasons for doing so that are not the same as the interests of other Matria stockholders. For a full

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 75



description of the interests of directors and executive officers of Matria in the merger, see �The Merger � Interests of
Executive Officers and Directors of Matria in the Merger� beginning on page 74 of this proxy statement/prospectus.
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Inverness expects to record a significant amount of goodwill and other intangible assets in connection with the
merger, which may result in significant future charges against earnings if the goodwill and other intangible assets
become impaired.

In connection with the accounting for the merger, Inverness expects to record a significant amount of goodwill and
other intangible assets. Under SFAS No. 142, Inverness must assess, at least annually and potentially more frequently,
whether the value of goodwill and other intangible assets has been impaired. Any reduction or impairment of the value
of goodwill or other intangible assets will result in a charge against earnings, which could materially adversely affect
Inverness� results of operations in future periods.

Inverness faces different market risks from those faced by Matria, and these risks may cause the value of the
shares of Inverness common stock and Inverness Series B preferred stock issued to you to decline.

In the merger you will receive shares of Inverness Series B preferred stock, which are convertible under certain
limited circumstances into Inverness common stock. The business, strategy and financial condition of Inverness are
different from those of Matria. Inverness� results of operations, as well as the price of Inverness common stock and
Inverness Series B preferred stock, will be affected by factors that may be different from those affecting Matria�s
results of operations and its common stock price. For a description of the businesses of Inverness and Matria and
certain risks relating to their businesses, see the sections of this proxy statement/prospectus entitled �Summary � The
Companies� on page 1 of this proxy statement/prospectus, �Risk Factors � Risks Relating to Inverness� on page 35 of this
proxy statement/prospectus and �Risk Factors � Risks Relating to Matria.� on page 51 of this proxy statement/prospectus.
For a more detailed description of the businesses of Inverness and Matria, see Inverness� Annual Report on Form 10-K
for the fiscal year ended December 31, 2006 and Matria�s Annual Report on Form 10-K for the fiscal year ended
December 31, 2006, each of which is incorporated by reference in this proxy statement/prospectus.

Failure to complete the merger could negatively impact Matria�s stock price and future business and operations.

If the merger is not completed for any reason, Matria may be subject to a number of material risks, including the
following:

� Matria may incur and be required to pay significant merger-related expenses, such as legal and accounting fees,
without realizing the expected benefits of the merger;

� Matria may be required to pay Inverness a termination fee of $27.0 million; and

� the price of Matria common stock may decline to the extent that the current market price of Matria common
stock reflects an assumption that the merger will be completed.

In addition, Matria�s customers may, in response to the announcement of the merger, delay or defer purchasing
decisions. Any delay or deferral in purchasing decisions by Matria�s customers could have a material adverse effect on
Matria�s business, regardless of whether or not the merger is ultimately completed. Similarly, current and prospective
Matria employees may experience uncertainty about their future role with Inverness until Inverness� strategies with
regard to Matria are announced and/or executed. This uncertainty may adversely affect Matria�s ability to attract and
retain key management, marketing, technical, manufacturing, administrative, sales and other personnel.

You may recognize gain (or additional gain) or loss if the Series B preferred stock is �nonqualified preferred stock.�

If the Series B preferred stock constitutes �nonqualified preferred stock� within the meaning of Section 351(g) of the
Internal Revenue Code, then Matria stockholders would generally recognize capital gain or loss measured by the
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Material United States Federal Income Tax Consequences of the Merger and the Upstream Merger� on page 77 of this
proxy statement/prospectus.

Risks Relating to Inverness Series B Preferred Stock

The market price of Inverness Series B preferred stock could be significantly affected by several factors, including
the market price of Inverness common stock, which can be volatile.

We expect that the market price of Inverness Series B preferred stock will be significantly affected by the market price
of Inverness common stock. This may result in greater volatility in the market price of the Series B preferred stock
than would be expected for nonconvertible preferred stock. Inverness common stock has been listed on AMEX since
November 23, 2001. Inverness is currently followed by only a few market analysts and a portion of the investment
community. Limited trading of Inverness common stock may therefore make it more difficult for you to sell your
shares.

In addition, Inverness� share price may be volatile due to fluctuations in its operating results, as well as factors beyond
Inverness� control. It is possible that in some future periods the results of Inverness� operations will be below the
expectations of the public market. If this occurs, the market price of Inverness common stock could decline.
Furthermore, the stock market may experience significant price and volume fluctuations, which may affect the market
price of Inverness common stock for reasons unrelated to its operating performance.

The market price of Inverness common stock and the Series B preferred stock will continue to fluctuate in response to
a number of factors, including the following, many of which are beyond Inverness� control:

� quarterly and annual operating results, including failure to meet the performance estimates of securities
analysts;

� changes in financial estimates of revenues and operating results or buy/sell recommendations by securities
analysts;

� the timing of announcements by Inverness or its competitors of significant products, contracts or acquisitions
or publicity regarding actual or potential results or performance thereof;

� changes in general conditions in the economy, the financial markets or the health care industry;

� government regulation in the health care industry;

� changes in other areas such as tax laws;

� sales of substantial amounts of Inverness common stock or the perception that such sales could occur;

� additional acquisitions by Inverness;

� a downgrade in Inverness� credit rating;

� changes in investor perception of Inverness� industry, businesses or prospects;

� the loss of key employees, officers or directors; or
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In addition, the stock markets in general, including AMEX, recently have experienced price and trading fluctuations.
These fluctuations have resulted in volatility in the market prices of securities that often has been unrelated or
disproportionate to changes in operating performance. These broad market fluctuations may affect adversely the
market prices of Inverness Series B preferred stock and Inverness common stock.
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The average trading price of Inverness common stock must increase substantially from the current trading price
before holders of Inverness Series B preferred stock will be entitled to convert their shares of Series B preferred
stock into shares of Inverness common stock.

Inverness Series B preferred stock is convertible into shares of Inverness common stock only if certain conditions are
satisfied. One of the conditions for conversion is a trading price condition which requires that the closing sale price of
Inverness common stock for 20 days within a 30 day period must exceed 130% of the conversion price in effect on the
last trading day of the preceding calendar quarter. For example, if the conversion price per share of Inverness common
stock in effect on the last trading day of the immediately preceding calendar quarter was $69.32, the Series B
preferred stock would not be convertible unless the Inverness common stock closing sale price exceeded $90.11 for
each of 20 or more trading days within any period of 30 consecutive trading days ending on the last trading day of
such immediately preceding calendar quarter. Inverness currently intends to retain future earnings, if any, to finance
the expansion of its business and does not expect to pay any dividends on Inverness common stock in the foreseeable
future. In addition, Inverness� existing credit facilities currently prohibit the payment of cash dividends. As a result,
any increase in the trading price of Inverness common stock will depend entirely upon any future appreciation. There
is no guarantee that shares of Inverness common stock will appreciate in value or even maintain the value at which the
shares were purchased and therefore your ability to convert the Series B preferred stock may be limited.

Recipients of Series B preferred stock who convert their shares into Inverness common stock will incur immediate
dilution.

Persons receiving Inverness Series B preferred stock who convert their shares into Inverness common stock will incur
immediate and substantial dilution because the per share conversion price of the Series B preferred stock after the
merger will be higher than the net tangible book value per share of the outstanding Inverness common stock. In
addition, you will also experience dilution when Inverness issues additional shares of common stock, including, but
not limited to:

� issuances of common stock by Inverness as consideration for future acquisitions;

� issuances of common stock by Inverness upon the conversion of Inverness� convertible notes;

� issuances of common stock by Inverness as a result of the exercise of Inverness stock options or under other
employee or director compensation plans, including under plans assumed by Inverness in connection with
acquisitions of other companies, such as will occur in the event the proposed acquisition of Matria is
completed; and

� issuances of common stock by Inverness in connection with future public offerings.

Holders of Inverness Series B preferred stock will have no rights as a common stockholder until they acquire
Inverness common stock.

Until you acquire shares of Inverness common stock upon conversion, you will have no rights with respect to
Inverness common stock, including voting rights (except as required by applicable state law and as described under
�Description of Inverness Series B Preferred Stock � Voting Rights�). Upon conversion, you will be entitled to exercise
the rights of a holder of Inverness common stock only as to matters for which the record date occurs after the date on
which such shares are converted. For example, in the event that an amendment is proposed to Inverness� certificate of
incorporation or bylaws requiring stockholder approval and the record date for determining the stockholders of record
entitled to vote on the amendment occurs prior to the date on which shares are converted, you will not be entitled to
vote on the amendment, although you will nevertheless be subject to any changes in the powers, preferences or special

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 81



rights of Inverness common stock.

31

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 82



Table of Contents

Inverness Series B preferred stock does not have an established trading market, which may negatively impact its
market value and your ability to transfer or sell your shares, and the Series B preferred stock has no stated
maturity date.

The Inverness Series B preferred stock will be a newly issued security with no established trading market. Because the
Series B preferred stock does not have a stated maturity date, investors seeking liquidity will be limited to selling their
shares in the secondary market. Inverness will apply to have the Series B preferred stock listed on AMEX at such time
as the issuance of Series B preferred stock meets the applicable listing standards of AMEX. UBS Securities LLC has
indicated that it intends to act as a market maker for the Series B preferred stock. However, an active trading market
for the Series B preferred stock may not develop or, even if it develops, may not last, in which case the trading price
of the Series B preferred stock could be adversely affected.

In addition, the parties are unable to accurately predict the price at which the Inverness Series B preferred stock will
trade on the secondary market, but expect that such price will be affected significantly by the price of Inverness
common stock. Therefore, the value of the Series B preferred stock may be significantly less than the liquidation
preference (i.e. $400 per share of Series B preferred stock) or the stated value of Series B preferred stock to be
received per share of Matria common stock in the merger (i.e. $32.50 stated value per share of Matria common stock
representing the $400 per share liquidation preference multiplied by the exchange ratio of 0.08125).

Delaware law may restrict Inverness from paying dividends on its Series B preferred stock.

Although holders of Series B preferred stock are entitled to receive dividends equal to 3% per annum per share of
Series B preferred stock, quarterly dividends will be paid only if declared by Inverness� board of directors or an
authorized committee of its board of directors. The board of directors or an authorized committee of the board of
directors is not obligated or required to declare quarterly dividends even if Inverness has funds available for such
purposes.

In addition, Delaware law provides that Inverness may pay dividends on the Series B preferred stock only to the
extent that assets are legally available to pay such dividends. �Legally available assets� are defined as the amount of
surplus. Inverness� surplus is the amount by which its total assets exceed the sum of:

� Its total liabilities, including its contingent liabilities, and

� The amount of its capital.

If there is no surplus, legally available assets mean, in the case of a dividend, the amount of Inverness� net profits for
the fiscal year in which the payment occurs and/or the preceding fiscal year.

Inverness may be limited in its ability to pay cash dividends in the future.

Inverness� current credit facilities require Inverness to obtain the consent of its lenders under such credit facilities in
order to pay cash dividends on shares of its capital stock, including its Series B preferred stock. Although Inverness
intends to pursue the consent of its lenders under its existing credit facilities for the payment of cash dividends on
shares of its Series B preferred stock, there can be no assurances that Inverness will be able to obtain such consent.
Accordingly, Inverness may be forced to pay dividends on its Series B preferred stock in shares of its common stock
or its Series B preferred stock even if Inverness were to prefer at that time to pay such dividends in cash. Distributions
with respect to the Inverness Series B preferred stock (whether paid in cash, common stock, preferred stock, or any
combination thereof) will be taxable under Internal Revenue Code Section 301 as dividend income when paid to the
extent of the current or accumulated earnings and profits of Inverness, as determined for United States federal income
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Conversion of Series B preferred stock into common stock will be limited until Inverness receives the approval of
its stockholders for an increase in its authorized common stock.

The Series B preferred stock is convertible into shares of Inverness common stock in certain limited circumstances.
Should the holders of Series B preferred stock or Inverness elect to convert the Series B preferred shares into common
stock in these circumstances, the issuance of such common stock to satisfy its conversion obligations will be subject to
there being a sufficient number of authorized and unissued shares of common stock to allow for such issuance.
Presently, Inverness does not have sufficient shares of its common stock available to permit full conversion of the
Series B preferred shares into shares of its common stock. As such, Inverness may not be able to fully convert the
Series B preferred stock into shares of common stock until it has received all of the necessary stockholder approvals to
increase the number of shares of authorized common stock to an amount that would allow for such common stock to
be issued. Accordingly, conversion of the Series B preferred stock will be limited until Inverness receives the
necessary approval of its stockholders to increase the number of shares of its authorized common stock.

In the event of an adjustment to the Series B preferred stock�s conversion rate in connection with a fundamental
change, Inverness may be unable to satisfy its obligation to issue all of the shares of common stock issuable
following such conversion rate increase unless Inverness has previously received, or in connection with such
fundamental change receives, the approval of its stockholders to issue shares of its common stock issuable for that
portion of the conversion rate in excess of an amount to be determined as of the effective time of the merger based
on the number of shares of Inverness common stock issued or issuable in the merger (including upon conversion
of the Inverness Series B preferred stock) and the number of issued and outstanding shares of Inverness.

The Series B preferred stock is subject to adjustment in the event of a fundamental change up to a maximum of
11.5406. AMEX rules require that any issuance of common stock in excess of 20% of Inverness� outstanding common
stock in connection with an acquisition requires the approval of Inverness� stockholders. In the event Inverness were to
undergo a fundamental change and the conversion rate increased to an amount that would cause the common stock
issued or issuable in the merger (including upon conversion of the Series B preferred stock) to exceed 20% of
Inverness� issued and outstanding common stock as of the effective time of the merger, Inverness may not be able to
issue all of the shares of Inverness common stock issuable upon conversion of the Series B preferred stock following
such conversion rate adjustment unless Inverness has previously received the approval of its stockholders to issue
shares of Inverness common stock or sufficient shares of common stock remain from the original listing on AMEX of
shares of Inverness common stock issuable upon conversion of the Series B preferred stock as a result of earlier
settlement of conversions in cash or a combination of cash and shares of Inverness common stock.

The additional shares of Inverness common stock payable on its Series B preferred stock in connection with a
make-whole fundamental change may not adequately compensate you for the lost option time value of your shares
of Inverness Series B preferred stock as a result of such fundamental change.

If a make-whole fundamental change occurs, Inverness will, in certain circumstances, increase the conversion rate on
its Series B preferred stock converted in connection with the make-whole fundamental change by a number of
additional shares of its common stock. The number of additional shares of Inverness common stock will be
determined based on the date on which the make-whole fundamental change becomes effective and the applicable
price described in this proxy statement/prospectus under �Description of Inverness Series B Preferred Stock �
Adjustment to Conversion Rate Upon a Make-Whole Fundamental Change.� While the increase in the conversion rate
upon conversion is designed to compensate you for the lost option time value of your shares of Inverness Series B
preferred stock as a result of the make-whole fundamental change, the increase is only an approximation of this lost
value and may not adequately compensate you for your loss.
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You may have to pay taxes with respect to distributions on Inverness common stock that you do not receive.

The conversion rate of the Series B preferred stock is subject to adjustment for certain events arising from stock splits
and combinations, stock dividends, certain cash dividends and certain other actions by Inverness that modify its
capital structure. See �Description of Inverness Series B Preferred Stock � Conversion Rate Adjustment� on page 118 of
this proxy statement/prospectus. If the conversion rate is adjusted as a result of a distribution that is taxable to
Inverness common stock holders, such as a cash dividend, you would be treated as receiving a distribution and may be
required to include an amount in income for federal income tax purposes, notwithstanding the fact that you do not
actually receive such distribution. If the conversion rate is increased at Inverness� discretion or in certain other
circumstances (including as a result of certain fundamental changes), such increase also may be deemed to be the
payment of a taxable dividend to you, notwithstanding the fact that you do not receive a cash payment. The amount
that you would have to include in income will generally be equal to the value of the additional shares that you would
receive on conversion as a result of the adjustment to the conversion rate. See �The Merger � United States Federal
Income Tax Consequences of the Merger and the Upstream Merger � Adjustment of Conversion Rate and Section 305�
on page 85 of this proxy statement/prospectus.

Inverness may not have sufficient earnings and profits in order for distributions on the Series B preferred stock to
be treated as dividends.

The distributions payable by Inverness on its Series B preferred stock may exceed its current and accumulated
earnings and profits, as calculated for U.S. federal income tax purposes, at the time of payment. If that occurs, it will
result in the amount of the distributions that exceed such earnings and profits being treated first as a return of capital
to the extent of the holder�s adjusted tax basis in the Series B preferred stock, and the excess, if any, over such adjusted
tax basis as capital gain. Such treatment will generally be unfavorable for corporate holders and may also be
unfavorable to certain other holders. See �The Merger � Material United States Federal Income Tax Consequences of the
Merger and the Upstream Merger� on page 77 of this proxy statement/prospectus.

A conversion of your Series B preferred stock could be taxable in whole or in part.

A conversion of your Series B preferred stock (whether at your option or at Inverness� option) could be taxable in
whole or in part. The specific tax consequences of a conversion will vary depending on whether Inverness settles its
conversion obligation in stock, cash, or a combination of the two and whether there is any payment in respect of
previously accrued but unpaid dividends or any payment of a premium determined with respect to the dividends not
previously accrued but that a holder would have received through the third anniversary of the issuance date of the
Series B preferred stock. See �The Merger � Material United States Federal Income Tax Consequences of the Merger
and the Upstream Merger� on page 77 of this proxy statement/prospectus.

If the Series B preferred stock is �Section 306 stock,� gain recognized on some dispositions would be treated as
ordinary income or dividend income, as opposed to capital gain.

The Series B preferred stock could, under certain circumstances, be treated as �Section 306 stock� in the hands of a
holder. A holder of Series B preferred stock that is Section 306 stock in his hands would be treated as recognizing
ordinary income or dividend income (instead of capital gain) on certain dispositions of the Series B preferred stock,
and losses on such dispositions would be disallowed. See �The Merger � Material United States Federal Income Tax
Consequences of the Merger and the Upstream Merger� on page 77 of this proxy statement/prospectus.
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Inverness� issuance of additional series of preferred stock could adversely affect holders of Inverness common
stock.

After giving effect to issuance of the Series B preferred stock in the merger, Inverness� board of directors is authorized
to issue additional series or shares of preferred stock without any action on the part of Inverness stockholders, so long
as such series or shares do not have liquidation or distribution rights senior to that of the existing preferred stock.
Accordingly, Inverness may issue after the consummation of the merger additional shares of preferred stock that are
on parity or are junior to its Series B preferred stock. Inverness� board of directors also has the power, without
stockholder approval, to set the terms of any such series or shares of preferred stock that may be issued, including
voting rights, dividend rights, preferences over Inverness common stock with respect to dividends or if Inverness
liquidates, dissolves or winds up its business and other terms. If Inverness issues preferred stock in the future that has
preference over Inverness common stock with respect to the payment of dividends or upon Inverness liquidation,
dissolution or winding up, or if Inverness issues preferred stock with voting rights that dilute the voting power of
Inverness common stock, the rights of holders of Inverness common stock or the market price of Inverness common
stock could be adversely affected.

Inverness Series B preferred stock will rank junior to its indebtedness in the event of a bankruptcy, liquidation or
winding up of Inverness� assets.

In the event of bankruptcy, liquidation or winding up, Inverness� assets will be available to pay obligations on its
Series B preferred stock only after all of its indebtedness has been paid. In the event of bankruptcy, liquidation or
winding up, there may not be sufficient assets remaining, after paying Inverness� indebtedness, to pay amounts due on
any or all of its Series B preferred stock then outstanding.

Risks Relating to Inverness

Inverness� business has substantial indebtedness, which could, among other things, make it more difficult for
Inverness to satisfy its debt obligations, require Inverness to use a large portion of its cash flow from operations to
repay and service its debt or otherwise create liquidity problems, limit its flexibility to adjust to market conditions,
place it at a competitive disadvantage and expose it to interest rate fluctuations.

Inverness currently has, and will likely continue to have, a substantial amount of indebtedness. As of September 30,
2007, in addition to other indebtedness, Inverness had approximately $939.0 million in aggregate principal amount of
indebtedness outstanding under its senior secured credit facilities, or the senior secured facility, $250.0 million in
aggregate principal amount of indebtedness outstanding under a junior secured credit facility, or the junior secured
facility (collectively with the senior secured facility, the secured credit facilities), and $150.0 million in indebtedness
under its outstanding 3% senior subordinated convertible notes, or the senior subordinated convertible notes. Upon
completion of syndication, the term loan under the senior secured facility is expected to bear interest at a rate per
annum of LIBOR plus 2.00%, while the revolving line of credit is expected to bear interest at a rate per annum of
LIBOR plus between 1.75% and 2.25%, depending on Inverness� consolidated leverage ratio. The junior secured
facility bears interest at a rate per annum of LIBOR plus 4.25%. Inverness also had $109.0 million of additional
borrowing capacity under the revolving portions of the senior secured facility and, subject to restrictions in Inverness�
secured credit facilities and the senior subordinated convertible notes, has the ability to incur additional indebtedness.

Inverness� substantial indebtedness could affect its future operations in important ways. For example, it could:

� make it more difficult to satisfy Inverness� obligations under the senior subordinated convertible notes, its
secured credit facilities and its other debt-related instruments;
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obligations, to delay or reduce capital expenditures or the introduction of new products and/or forego
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business opportunities, including acquisitions, research and development projects or product design
enhancements;

� limit Inverness� flexibility to adjust to market conditions, leaving it vulnerable in a downturn in general
economic conditions or in its business and less able to plan for, or react to, changes in its business and the
industries in which it operates;

� impair Inverness� ability to obtain additional financing;

� place Inverness at a competitive disadvantage compared to its competitors that have less debt; and

� expose Inverness to fluctuations in the interest rate environment with respect to its indebtedness that bears
interest at variable rates.

Inverness expects to obtain the money to pay its expenses and to pay the principal and interest on the senior
subordinated convertible notes, its secured credit facilities and its other debt from cash flow from its operations and
from additional loans under its secured credit facilities, subject to continued covenant compliance, and potentially
from other debt or equity offerings. Inverness� ability to meet its expenses thus depends on its future performance,
which will be affected by financial, business, economic and other factors. Inverness will not be able to control many
of these factors, such as economic conditions in the markets in which it operates and pressure from competitors.
Inverness cannot be certain that its cash flow will be sufficient to allow it to pay principal and interest on its debt and
meet its other obligations. If Inverness� cash flow and capital resources prove inadequate, it could face substantial
liquidity problems and might be required to dispose of material assets or operations, restructure or refinance its debt,
including the notes, seek additional equity capital or borrow more money. Inverness cannot guarantee that it will be
able to do so on acceptable terms. In addition, the terms of existing or future debt agreements, including the credit
agreements governing Inverness� secured credit facilities and the indenture governing the senior subordinated
convertible notes, may restrict Inverness from adopting any of these alternatives.

Inverness has entered into agreements governing its indebtedness that subject it to various restrictions that may
limit its ability to pursue business opportunities.

The agreements governing Inverness� indebtedness, including the credit agreements governing its secured credit
facilities and the indenture governing the senior subordinated convertible notes, subject Inverness to various
restrictions on its ability to engage in certain activities, including, among other things, its ability to:

� incur additional indebtedness;

� pay dividends or make distributions or repurchase or redeem its stock;

� acquire other businesses;

� make investments;

� make loans to or extend credit for the benefit of third parties or its subsidiaries;

� enter into transactions with affiliates;

� raise additional capital;
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� dispose of or encumber assets; and

� consolidate, merge or sell all or substantially all of its assets.

These restrictions may limit Inverness� ability to pursue business opportunities or strategies that it would otherwise
consider to be in its best interests.
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Inverness� secured credit facilities contain certain financial covenants that it may not satisfy which, if not
satisfied, could result in the acceleration of the amounts due under these facilities and the limitation of its ability to
borrow additional funds in the future.

The agreements governing Inverness� secured credit facilities subject it to various financial and other covenants with
which it must comply on an ongoing or periodic basis. These include covenants pertaining to capital expenditures,
interest coverage ratios, leverage ratios and minimum cash requirements. If Inverness violates any of these covenants,
it may suffer a material adverse effect. Most notably, Inverness� outstanding debt under its secured credit facilities
could become immediately due and payable, its lenders could proceed against any collateral securing such
indebtedness, and its ability to borrow additional funds in the future may be limited.

A default under any of the agreements governing Inverness� indebtedness could result in a default and
acceleration of indebtedness under other agreements.

The agreements governing Inverness� indebtedness, including the credit agreements governing its secured credit
facilities and the indenture governing the senior subordinated convertible notes, contain cross-default provisions
whereby a default under one agreement could result in a default and acceleration of its repayment obligations under
other agreements. If a cross-default were to occur, Inverness may not be able to pay its debts or borrow sufficient
funds to refinance them. Even if new financing were available, it may not be on commercially reasonable terms or
acceptable terms. If some or all of Inverness� indebtedness is in default for any reason, its business, financial condition
and results of operations could be materially and adversely affected.

Inverness may not be able to satisfy its debt obligations upon a fundamental change or change of control, which
could limit its opportunity to enter into a fundamental change or change of control transaction.

Upon the occurrence of a �fundamental change,� as defined in the indenture governing the senior subordinated
convertible notes, each holder of Inverness� senior subordinated convertible notes will have the right to require
Inverness to purchase the notes at a price equal to 100% of the principal amount, together with any accrued and
unpaid interest. A fundamental change includes, among other things, the acquisition of more than 50% of the
Inverness common stock by any person or group, the sale of all or substantially all of the assets of Inverness or a
recapitalization or similar transaction involving Inverness. Inverness� failure to purchase, or give notice of purchase of,
the senior subordinated convertible notes would be a default under the indenture, which would in turn be a default
under its secured credit facilities. In addition, the occurrence of a �change of control,� as defined in the credit
agreements governing Inverness� secured credit facilities, will constitute an event of default under the secured credit
facilities. A default under Inverness� secured credit facilities would result in an event of default under its senior
subordinated convertible notes and, if the lenders accelerate the debt under Inverness� secured credit facilities and/or
under the indenture governing the senior subordinated convertible notes, this may result in the acceleration of
Inverness� other indebtedness outstanding at the time. As a result, if Inverness does not have enough cash to repay all
of its indebtedness or to repurchase all of the senior subordinated convertible notes, Inverness may be limited in the
fundamental change or change of control transactions that it may pursue.

Inverness� acquisitions may not be profitable, and the integration of these businesses may be costly and difficult
and may cause disruption to its business.

Since commencing activities in November 2001, Inverness has acquired and attempted to integrate, or is in the process
of integrating, into its operations Unipath Limited and its associated companies and assets, or the Unipath business,
IVC Industries, Inc. (now doing business as Inverness Medical Nutritionals Group, or IMN); the Wampole Division of
MedPointe Inc., or Wampole; Ostex International, Inc., or Ostex; Applied Biotech, Inc., or ABI; the rapid diagnostics
business that Inverness acquired from Abbott Laboratories, or the Abbott rapid diagnostics business; Ischemia, Inc., or
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DainaScreen business that Inverness acquired from Abbott Laboratories in 2005, or the Determine business; Thermo
BioStar Inc., BioStar; the rapid diagnostics business that Inverness acquired from ACON Laboratories, Inc., or the
Innovacon business; Instant Technologies, Inc., or Instant; Biosite Incorporated, or Biosite; Cholestech Corporation,
or Cholestech; Hemosense, Inc., or Hemosense; Alere Medical, Inc., or Alere; Redwood Toxicology Laboratories Inc.,
or Redwood; ParadigmHealth, Inc., or Paradigm Health and BBI Holdings PLC, or BBI. Inverness has also made a
number of smaller acquisitions. The ultimate success of all of these acquisitions, and the proposed acquisition of
Matria, depends, in part, on Inverness� ability to realize the anticipated synergies, cost savings and growth
opportunities from integrating these businesses or assets into Inverness� existing businesses. However, the successful
integration of independent businesses or assets is a complex, costly and time-consuming process. The difficulties of
integrating companies and acquired assets include among others:

� consolidating manufacturing and research and development operations, where appropriate;

� integrating newly acquired businesses or product lines into a uniform financial reporting system;

� coordinating sales, distribution and marketing functions and strategies, including the integration of Inverness�
current health management products and services with those of Matria;

� establishing or expanding manufacturing, sales, distribution and marketing functions in order to accommodate
newly acquired businesses or product lines or rationalizing these functions to take advantage of synergies;

� preserving the important licensing, research and development, manufacturing and supply, distribution,
marketing, customer and other relationships;

� minimizing the diversion of management�s attention from ongoing business concerns; and

� coordinating geographically separate organizations.

Inverness may not accomplish the integration of its acquisitions smoothly or successfully. The diversion of the
attention of Inverness management from current operations to integration efforts and any difficulties encountered in
combining operations could prevent Inverness from realizing the full benefits anticipated to result from these
acquisitions and adversely affect its other businesses. Additionally, the costs associated with the integration of
Inverness� acquisitions can be substantial. To the extent that Inverness incurs integration costs that are not anticipated
when it finances its acquisitions, these unexpected costs could adversely impact its liquidity or force it to borrow
additional funds. Ultimately, the value of any business or asset that Inverness has acquired may not be greater than or
equal to the purchase price of that business or asset.

If Inverness chooses to acquire or invest in new and complementary businesses, products or technologies rather
than developing them internally, such acquisitions or investments could disrupt its business and, depending on how
Inverness finances these acquisitions or investments, could result in the use of significant amounts of cash.

Inverness� success depends in part on its ability to continually enhance and broaden its product offerings in response to
changing technologies, customer demands and competitive pressures. Accordingly, from time to time Inverness may
seek to acquire or invest in businesses, products or technologies instead of developing them internally. Acquisitions
and investments involve numerous risks, including:

� the inability to complete the acquisition or investment;

� disruption of Inverness� ongoing businesses and diversion of management attention;
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� difficulties in transitioning key customer, distributor and supplier relationships;

� risks associated with entering markets in which Inverness has no or limited prior experience; and

� unanticipated costs.

In addition, any future acquisitions or investments may result in:

� issuances of dilutive equity securities, which may be sold at a discount to market price;

� use of significant amounts of cash;

� the incurrence of debt;

� the assumption of significant liabilities;

� unfavorable financing terms;

� large one-time expenses; and

� the creation of intangible assets, including goodwill, the write-down of which may result in significant charges
to earnings.

Inverness� joint venture transaction with P&G may not realize all of its intended benefits.

On May 17, 2007, Inverness completed its 50/50 joint venture transaction with P&G, creating Swiss Precision and
transferring to Swiss Precision substantially all of the assets of Inverness� consumer diagnostics business, other than its
manufacturing and core intellectual property assets, in exchange for $325.0 million in cash. In connection with the
establishment of the Swiss Precision joint venture, Inverness may experience:

� difficulties in integrating the respective corporate cultures and business objectives of Inverness and P&G into
the new joint venture;

� difficulties or delays in transitioning clinical studies;

� diversion of Inverness management�s time and attention from other business concerns;

� higher than anticipated costs of integration at the joint venture;

� difficulties in retaining key employees who are necessary to manage the joint venture; or

� difficulties in working with an entity based in Switzerland and thus remote or inconvenient to Inverness�
Waltham, Massachusetts headquarters.

For any of these reasons or as a result of other factors, Inverness may not realize the anticipated benefits of the joint
venture, and cash flow or profits derived from Inverness� ownership interest in Swiss Precision may be less than the
cash flow or profits that could have been derived had Inverness retained the transferred assets and continued to operate
the consumer diagnostics business itself. P&G retains an option to require Inverness to purchase P&G�s interest in
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Swiss Precision at fair market value during the 60-day period beginning on the fourth anniversary of the closing.
Moreover, certain subsidiaries of P&G have the right, at any time upon certain material breaches by Inverness or its
subsidiaries of their obligations under the joint venture documents, to acquire all of Inverness� interest in the joint
venture at fair market value less damages.

If goodwill and/or other intangible assets that Inverness has recorded in connection with its acquisitions of other
businesses become impaired, Inverness could have to take significant charges against earnings.

In connection with the accounting for certain of its acquisitions, including the proposed acquisition of Matria,
Inverness has recorded, or will record, a significant amount of goodwill and other intangible assets. Under current
accounting guidelines, Inverness must assess, at least annually and potentially more frequently,
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whether the value of goodwill and other intangible assets has been impaired. Any reduction or impairment of the value
of goodwill or other intangible assets will result in a charge against earnings which could materially adversely affect
Inverness� reported results of operations in future periods.

Inverness may experience manufacturing problems or delays, which could result in decreased revenues or
increased costs.

Many of Inverness� manufacturing processes are complex and require specialized and expensive equipment.
Replacement parts for its specialized equipment can be expensive and, in some cases, can require lead times of up to a
year to acquire. In addition, Inverness� private label consumer diagnostic products business, and its private label and
bulk nutritional supplements business in particular, rely on operational efficiency to mass produce products at low
margins per unit. Inverness also relies on numerous third parties to supply production materials and in some cases
there may not be alternative sources immediately available.

In addition, during 2006 Inverness closed two manufacturing facilities, and Inverness is shifting the production of
products from these facilities to China. Inverness has shifted the production of other products to its manufacturing
facilities in China. Moving the production of products is difficult and involves significant risk. Problems establishing
relationships with local materials suppliers; acquiring or adapting the new facility and its equipment to the production
of new products; hiring, training and retaining personnel and establishing and maintaining compliance with
governmental regulations and industry standards can cause delays and inefficiencies which could have a material
negative impact on Inverness� financial performance. Inverness also currently relies on a number of significant
third-party manufacturers to produce certain of its professional diagnostic products. Any event which negatively
impacts Inverness� manufacturing facilities, its manufacturing systems or equipment, or its contract manufacturers or
suppliers, including, among others, wars, terrorist activities, natural disasters and outbreaks of infectious disease,
could delay or suspend shipments of products or the release of new products or could result in the delivery of inferior
products. Inverness� revenues from the affected products would decline or Inverness could incur losses until such time
as it is able to restore its production processes or put in place alternative contract manufacturers or suppliers. Even
though Inverness carries business interruption insurance policies, Inverness may suffer losses as a result of business
interruptions that exceed the coverage available under its insurance policies.

Inverness may experience difficulties that may delay or prevent its development, introduction or marketing of new
or enhanced products.

Inverness intends to continue to invest in product and technology development. The development of new or enhanced
products is a complex and uncertain process. Inverness may experience research and development, manufacturing,
marketing and other difficulties that could delay or prevent its development, introduction or marketing of new
products or enhancements. Inverness cannot be certain that:

� any of the products under development will prove to be effective in clinical trials;

� it will be able to obtain, in a timely manner or at all, regulatory approval to market any of its products that are
in development or contemplated;

� the products it develops can be manufactured at acceptable cost and with appropriate quality; or

� these products, if and when approved, can be successfully marketed.

The factors listed above, as well as manufacturing or distribution problems, or other factors beyond the control of
Inverness, could delay new product launches. In addition, Inverness cannot assure you that the market will accept
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If the results of clinical studies required to gain regulatory approval to sell Inverness� products are not available
when expected or do not demonstrate the anticipated utility of those potential products, Inverness may not be able
to sell future products and its sales could be adversely affected.

Before Inverness can sell its products, it must conduct clinical studies intended to demonstrate that its potential
products perform as expected. The results of these clinical studies are used as the basis to obtain regulatory approval
from government authorities such as the FDA. Clinical studies are experiments conducted using potential products
and human patients having the diseases or medical conditions that the product is trying to evaluate or diagnose.
Conducting clinical studies is a complex, time-consuming and expensive process. In some cases, Inverness may spend
as much as several years completing certain studies.

If Inverness fails to adequately manage its clinical studies, its clinical studies and corresponding regulatory approvals
may be delayed or it may fail to gain approval for its potential product candidates altogether. Even if Inverness
successfully manages its clinical studies, it may not obtain favorable results and may not be able to obtain regulatory
approval. If Inverness is unable to market and sell its new products or is unable to obtain approvals in the timeframe
needed to execute its product strategies, its business and results of operations would be materially and adversely
affected.

If Inverness is unable to obtain required clearances or approvals for the commercialization of its products in the
United States, it may not be able to sell future products and its sales could be adversely affected.

Inverness� future performance depends on, among other matters, its estimates as to when and at what cost it will
receive regulatory approval for new products. Regulatory approval can be a lengthy, expensive and uncertain process,
making the timing, cost and ability to obtain approvals difficult to predict.

In the United States, clearance or approval to commercially distribute new medical devices is received from the FDA
through clearance of a Premarket Notification, or 510(k), or through approval of a Premarket Approval, or PMA. To
receive 510(k) clearance, a new product must be substantially equivalent to a medical device first marketed in
interstate commerce prior to May 1976. The FDA may determine that a new product is not substantially equivalent to
a device first marketed in interstate commerce prior to May 1976 or that additional information is needed before a
substantial equivalence determination can be made. A �not substantially equivalent� determination, or a request for
additional information, could prevent or delay the market introduction of new products that fall into this category. The
510(k) clearance and PMA review processes can be expensive, uncertain and lengthy. It generally takes from three to
five months from submission to obtain 510(k) clearance, and from six to eighteen months from submission to obtain a
PMA approval; however, it may take longer, and 510(k) clearance or PMA approval may never be obtained.

Modifications or enhancements that could significantly affect safety or effectiveness, or constitute a major change in
the intended use of the device, require new 510(k) or PMA submissions. Inverness has made modifications to some of
its products since receipt of initial 510(k) clearance or PMA approval. With respect to several of these modifications,
Inverness filed new 510(k)s describing the modifications and received FDA 510(k) clearance. Inverness has made
other modifications to some of its products that it believes do not require the submission of new 510(k)s or PMA. The
FDA may not agree with any of Inverness� determinations not to submit a new 510(k) or PMA for any of these
modifications made to Inverness� products. If the FDA requires Inverness to submit a new 510(k) or PMA for any
device modification, Inverness may be prohibited from marketing the modified products until the new submission is
cleared by the FDA.

Inverness is also subject to applicable regulatory approval requirements of the foreign countries in which it sells
products, which are costly and may prevent or delay Inverness from marketing its products in those countries.
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requires affixing the �CE� mark to product labeling. Although Inverness� products are currently
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eligible for CE marking through self-certification, this process can be lengthy and expensive. In Canada, as another
example, Inverness� products require approval by Health Canada prior to commercialization along with International
Standards Organization, or ISO, 13485/CMDCAS certification. It generally takes three to six months from submission
to obtain a Canadian Device License. Any changes in foreign approval requirements and processes may cause
Inverness to incur additional costs or lengthen review times of its products. Inverness may not be able to obtain
foreign regulatory approvals on a timely basis, if at all, and any failure to do so may cause Inverness to incur
additional costs or prevent it from marketing its products in foreign countries, which may have a material adverse
effect on Inverness� business, financial condition and results of operations.

Failure to comply with ongoing regulation applicable to Inverness� businesses may result in significant costs or, in
certain circumstances, the suspension or withdrawal of previously obtained clearances or approvals.

Inverness� businesses are extensively regulated by the FDA and other federal, state and foreign regulatory agencies.
These regulations impact many aspects of Inverness� operations, including manufacturing, labeling, packaging, adverse
event reporting, storage, advertising, promotion and record keeping. For example, Inverness� manufacturing facilities
and those of its suppliers and distributors are, or can be, subject to periodic regulatory inspections. The FDA and
foreign regulatory agencies may require post-marketing testing and surveillance to monitor the effects of approved
products or place conditions on any product approvals that could restrict the commercial applications of those
products. In addition, the subsequent discovery of previously unknown problems with a product may result in
restrictions on the product, including withdrawal of the product from the market. Inverness is also subject to routine
inspection by the FDA and certain state agencies for compliance with Quality System Requirement and Medical
Device Reporting requirements in the United States and other applicable regulations worldwide, including but not
limited to ISO regulations. Inverness� health management business is subject to unique licensing or permit
requirements. For example, Inverness may be required to obtain certification to participate in governmental payment
programs, such as state Medicaid programs, and some states have established Certificate of Need programs regulating
the expansion of healthcare operations. In addition, Inverness is subject to numerous federal, state and local laws
relating to such matters as safe working conditions, manufacturing practices, environmental protection, fire hazard
control and disposal of hazardous or potentially hazardous substances. Inverness may incur significant costs to comply
with these laws and regulations. If Inverness fails to comply with applicable regulatory requirements, it may be
subject to fines, suspension or withdrawal of regulatory approvals, product recalls, seizure of products or injunctions
against their distribution, disgorgement of money, operating restrictions and criminal prosecution.

Regulatory agencies may also impose new or enhanced standards that would increase Inverness� costs as well as the
risks associated with non-compliance. For example, Inverness anticipates that the FDA may soon finalize and
implement �good manufacturing practice,� or GMP, regulations for nutritional supplements. GMP regulations would
require supplements to be prepared, packaged and held in compliance with certain rules, and might require quality
control provisions similar to those in the GMP regulations for drugs. While Inverness� manufacturing facilities for
nutritional supplements have been subjected to, and passed, third-party inspections against anticipated GMP
standards, the ongoing compliance required in the event that GMP regulations are adopted would involve additional
costs and would present new risks associated with any failure to comply with the regulations in the future.

If Inverness delivers products with defects, its credibility may be harmed, market acceptance of its products may
decrease and it may be exposed to liability in excess of its product liability insurance coverage.

The manufacturing and marketing of consumer and professional diagnostic products involve an inherent risk of
product liability claims. In addition, Inverness� product development and production are extremely complex and could
expose its products to defects. Any defects could harm its credibility and decrease market acceptance of its products.
In addition, Inverness� marketing of monitoring services and vitamins and nutritional supplements may cause it to be
subjected to various product liability claims, including, among
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others, claims that inaccurate monitoring results lead to injury or death or that the vitamins and nutritional
supplements have inadequate warnings concerning side effects and interactions with other substances. Potential
product liability claims may exceed the amount of its insurance coverage or may be excluded from coverage under the
terms of the policy. In the event that Inverness is held liable for a claim for which it is not indemnified, or for damages
exceeding the limits of its insurance coverage, that claim could materially damage its business and financial condition.

The effect of market saturation may negatively affect the sales of Inverness� products, including its Biosite Triage
BNP Tests.

Sales growth in Inverness� recently acquired Biosite business has been driven in recent years by growth in the sales
volumes of the Biosite Triage BNP Tests. For example, growth in the sales unit volume of Triage BNP Tests
represented 41% and 69% of Biosite�s total product sales volume growth for 2006 and 2005, respectively. The
meter-based Triage BNP Test, launched domestically in January 2001, was the first blood test available to aid in the
detection of heart failure and benefited from a first to market position until the entry of direct competition in June
2003.

As the acute care and initial diagnosis market segment for natriuretic testing in the U.S. hospital setting becomes
saturated, Inverness expects the growth rates of sales unit volume for its Biosite Triage BNP Tests in 2007 and future
periods to be lower than the growth rates experienced by Biosite over the past several years. Unless Inverness is able
to successfully introduce new products into the market and achieve market acceptance of those products in a timely
manner, the effect of market saturation on its existing products may negatively impact product sales, gross margins
and financial results. In addition, as the market for BNP testing matures and more competitive products become
available, the average sales price for the Biosite Triage BNP Tests is likely to decline, which will adversely impact
Inverness� product sales, gross margins and its overall financial results.

The health management business is a relatively new component of the overall healthcare industry.

The health management services provided by Inverness� subsidiaries, namely Paradigm Health and Quality Assured
Services, Inc., are relatively new components of the overall healthcare industry. Accordingly, Inverness� health
management customers have not had significant experience in purchasing, evaluating or monitoring such services,
which can result in a lengthy sales cycle. The success of Inverness health management business depends on a number
of factors. These factors include:

� Inverness� ability to differentiate its health management services from those of its competitors;

� The extent and timing of the acceptance of its services as a replacement for, or supplement to, traditional
managed care offerings;

� The effectiveness of Inverness� sales and marketing efforts;

� Inverness� ability to implement new and additional services beneficial to health plans and employers; and

� Inverness� ability to effect and sufficiently communicate cost savings for health plans and employers through
the use of its services.

Since the health management business is continually evolving, Inverness may not be able to anticipate and adapt to the
developing market. Moreover, Inverness cannot predict with certainty the future growth rate or the ultimate size of the
market.
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Inverness� health management business may be adversely affected by cost reduction pressures among health care
providers.

Healthcare providers continue to face cost reduction pressures that may cause them to curtail their use of or
reimbursement for health management services, to negotiate reduced fees or other concessions or to delay payment.
These financial pressures could have an adverse impact on Inverness� business.

A portion of Inverness� health management fees are contingent upon performance.

Some of Inverness� existing health management agreements contain savings or other guarantees, which provide that
Inverness� revenues, or a portion of them, to must be repaid if the payor�s cost savings as a result of our health
management programs do not meet expectations or other quality performance measures. There is no guarantee that
Inverness will accurately forecast cost savings and clinical outcome improvements under its health management
agreements or meet the performance criteria necessary to recognize potential revenues under the agreements.
Additionally, untimely, incomplete or inaccurate data from its customers, or flawed analysis of such data, could have a
material adverse impact on its ability to recognize revenues.

If Inverness� costs of providing health management services increase, it may not be able to pass these cost
increases on to its customers.

Many of Inverness� health management services are provided pursuant to long term contracts that it may not be able to
re-negotiate. If Inverness� costs increase, it may not be able to increase its prices, which would adversely affect results
of operations. Accordingly, any increase in Inverness� costs could reduce its overall profit margin.

Inverness� data management and information technology systems are critical to maintaining and growing its
business.

Inverness� businesses, and in particular its health management business, are dependent on the effective use of
information technology and consequently, technology failure or obsolescence may negatively impact its businesses. In
addition, data acquisition, data quality control and data analysis, which are a cornerstone of its health management
programs, are intense and complex processes subject to error. Untimely, incomplete or inaccurate data, flawed
analysis of such data or Inverness� inability to properly integrate, implement and update systems could have a material
adverse impact on its business and results of operations.

Inverness� sales of branded nutritional supplements have been trending downward since 1998 due to the maturity
of the market segments they serve and the age of that product line, and Inverness may experience further declines
in sales of those products.

Inverness� aggregate sales of all of its brand name nutritional products, including, among others, Ferro-Sequels,
Stresstabs, Protegra, Posture, SoyCare, ALLBEE, and Z-BEC, have declined each year since 1998 through the year
2006, except in 2002 when they increased slightly as compared to 2001. Inverness believes that these products have
under-performed because they are, for the most part, aging brands with limited brand recognition that face increasing
private label competition. The overall age of this product line means that Inverness is subject to future distribution loss
for under-performing brands, while its opportunities for new distribution on the existing product lines are limited. As a
result, Inverness does not expect significant sales growth of its existing brand name nutritional products, and it may
experience further declines in overall sales of its brand name nutritional products in the future.
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Inverness� sales of specific vitamins and nutritional supplements could be negatively affected by media attention
or other news developments that challenge the safety and effectiveness of those specific vitamins and nutritional
supplements.

Most growth in the vitamin and nutritional supplement industry is attributed to new products that tend to generate
greater attention in the marketplace than do older products. Positive media attention resulting from new scientific
studies or announcements can spur rapid growth in individual segments of the market, and also affect individual
brands. Conversely, news that challenges individual segments or products can have a negative impact on the industry
overall as well as on sales of the challenged segments or products. Most of Inverness� vitamin and nutritional
supplements products serve well-established market segments and, absent unforeseen new developments or trends, are
not expected to benefit from rapid growth. A few of Inverness� vitamin and nutritional products are newer products
that are more likely to be the subject of new scientific studies or announcements, which could be either positive or
negative. News or other developments that challenge the safety or effectiveness of these products could negatively
affect the profitability of Inverness� vitamin and nutritional supplements business.

Inverness could suffer monetary damages, incur substantial costs or be prevented from using technologies
important to its products as a result of a number of pending legal proceedings.

Inverness is involved in various legal proceedings arising out of its businesses. Because of the nature of Inverness�
business, Inverness may be subject at any particular time to commercial disputes, consumer product claims,
negligence or various other lawsuits arising in the ordinary course of its business, including employment matters, and
Inverness expects that this will continue to be the case in the future. Such lawsuits generally seek damages, sometimes
in substantial amounts, for commercial or personal injuries allegedly suffered and can include claims for punitive or
other special damages. An adverse ruling or rulings in one or more such lawsuits could, individually or in the
aggregate, have a material adverse effect on Inverness� sales, operations or financial performance. In addition,
Inverness aggressively defends its patent and other intellectual property rights. This often involves bringing
infringement or other commercial claims against third parties. These suits can be expensive and result in
counterclaims challenging the validity of Inverness� patents and other rights. Inverness cannot assure you that these
lawsuits or any future lawsuits relating to its businesses will not have a material adverse effect on it.

Because sales of Inverness� private label nutritional supplements are generally made at low margins, the
profitability of these products may suffer significantly as a result of relatively small increases in raw material or
other manufacturing costs.

Sales of Inverness� private label nutritional supplements, which for the years ended December 31, 2006 and 2005
provided approximately 13% and 16%, respectively, of its net product sales, generate low profit margins. Inverness
relies on its ability to efficiently mass produce nutritional supplements in order to make meaningful profits from these
products. Changes in raw material or other manufacturing costs can drastically cut into or eliminate the profits
generated from the sale of a particular product. For the most part, Inverness does not have long-term supply contracts
for its required raw materials and, as a result, its costs can increase with little notice. The private label nutritional
supplements business is also highly competitive such that Inverness� ability to raise prices as a result of increased costs
is limited. Customers generally purchase private label products via purchase order, not through long-term contracts,
and they often purchase these products from the lowest bidder on a product by product basis. The internet has
enhanced price competition among private label manufacturers through the advent of on-line auctions, where
customers will auction off the right to manufacture a particular product to the lowest bidder. The resulting margin
erosion in Inverness� nutritionals business has resulted in a reduction in its overall gross margin over the last several
years and contributed to its losses in 2006.
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Inverness� financial condition or results of operations may be adversely affected by international business risks.

Inverness generates a significant percentage of its net revenue from outside the United States and a significant number
of its employees, including manufacturing, sales, support and research and development personnel, are located in
foreign countries, including England, Scotland, Japan, China, Australia, Germany and Israel. Conducting business
outside the United States subjects Inverness to numerous risks, including:

� increased costs or reduced revenue as a result of movements in foreign currency exchange rates;

� decreased liquidity resulting from longer accounts receivable collection cycles typical of foreign countries;

� lower productivity resulting from difficulties managing sales, support and research and development operations
across many countries;

� lost revenues resulting from difficulties associated with enforcing agreements and collecting receivables
through foreign legal systems;

� lost revenues resulting from the imposition by foreign governments of trade protection measures;

� higher cost of sales resulting from import or export licensing requirements;

� lost revenues or other adverse affects as a result of economic or political instability in or affecting foreign
countries in which Inverness sells its products or operates; and

� adverse effects resulting from changes in foreign regulatory or other laws affecting the sales of Inverness
products or its foreign operations.

Because Inverness� business relies heavily on foreign operations and revenues, changes in foreign currency
exchange rates and Inverness� need to convert currencies may negatively affect its financial condition and results
of operations.

Inverness� business relies heavily on its foreign operations. Five of its manufacturing operations are conducted outside
the United States, in the United Kingdom; Hangzhou and Shanghai, China; Matsudo, Japan and Yavne, Israel.
Inverness has consolidated much of its cardiovascular-related research and development in Scotland and it intends to
establish a significant manufacturing operation there. In addition, the Abbott rapid diagnostics business generates a
majority of its sales outside the United States, and all of the revenues of the Determine business are derived outside of
the United States. Because of its foreign operations and foreign sales, Inverness faces exposure to movements in
foreign currency exchange rates. Its primary exposures are related to the operations of its European subsidiaries and its
manufacturing facilities in China and Japan. These exposures may change over time as business practices evolve and
could result in increased costs or reduced revenue and could affect Inverness� actual cash flow.

Intense competition could reduce Inverness� market share or limit its ability to increase market share, which could
impair the sales of its products and harm its financial performance.

The medical products industry is rapidly evolving, and developments are expected to continue at a rapid pace.
Competition in this industry, which includes both Inverness� consumer diagnostics and professional diagnostics
businesses, is intense and expected to increase as new products and technologies become available and new
competitors enter the market. Inverness� competitors in the United States and abroad are numerous and include, among
others, diagnostic testing and medical products companies, universities and other research institutions.

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 109



46

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 110



Table of Contents

Inverness� future success depends upon maintaining a competitive position in the development of products and
technologies in its areas of focus. Inverness� competitors may:

� develop technologies and products that are more effective than Inverness products or that render Inverness
technologies or products obsolete or noncompetitive;

� obtain patent protection or other intellectual property rights that would prevent Inverness from developing
potential products; or

� obtain regulatory approval for the commercialization of their products more rapidly or effectively than
Inverness does.

Also, the possibility of patent disputes with competitors holding foreign patent rights may limit or delay expansion
possibilities for Inverness diagnostics businesses in certain foreign jurisdictions. In addition, many of Inverness�
existing or potential competitors have or may have substantially greater research and development capabilities,
clinical, manufacturing, regulatory and marketing experience and financial and managerial resources.

The market for the sale of vitamins and nutritional supplements is also highly competitive. This competition is based
principally upon price, quality of products, customer service and marketing support. There are numerous companies in
the vitamins and nutritional supplements industry selling products to retailers such as mass merchandisers, drug store
chains, independent drug stores, supermarkets, groceries and health food stores. As most of these companies are
privately held, Inverness is unable to obtain the information necessary to assess precisely the size and success of these
competitors. However, Inverness believes that a number of its competitors, particularly manufacturers of nationally
advertised brand name products, are substantially larger than Inverness and have greater financial resources.

The rights Inverness relies upon to protect the intellectual property underlying its products may not be adequate,
which could enable third parties to use its technology and would reduce its ability to compete in the market.

Inverness� success will depend in part on its ability to develop or acquire commercially valuable patent rights and to
protect its intellectual property. Inverness� patent position is generally uncertain and involves complex legal and
factual questions. The degree of present and future protection for Inverness� proprietary rights is uncertain.

The risks and uncertainties that Inverness faces with respect to its patents and other proprietary rights include the
following:

� the pending patent applications it has filed or to which it has exclusive rights may not result in issued patents or
may take longer than it expects to result in issued patents;

� the claims of any patents which are issued may not provide meaningful protection;

� it may not be able to develop additional proprietary technologies that are patentable;

� the patents licensed or issued to it or its customers may not provide a competitive advantage;

� other parties may challenge patents or patent applications licensed or issued to it or its customers;

� patents issued to other companies may harm its ability to do business; and

� other companies may design around technologies it has patented, licensed or developed.
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contractual provisions and technical measures to protect its intellectual property rights. Nevertheless, these measures
may not be adequate to safeguard the technology underlying its products. If these measures do not protect Inverness�
rights, third parties could use Inverness technology and Inverness� ability to compete in
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the market would be reduced. In addition, employees, consultants and others who participate in the development of
Inverness products may breach their agreements with Inverness regarding its intellectual property, and it may not have
adequate remedies for the breach. Inverness also may not be able to effectively protect its intellectual property rights
in some foreign countries. For a variety of reasons, Inverness may decide not to file for patent, copyright or trademark
protection or prosecute potential infringements of its patents. Inverness� trade secrets may also become known through
other means not currently foreseen by it. Despite Inverness� efforts to protect its intellectual property, its competitors or
customers may independently develop similar or alternative technologies or products that are equal or superior to
Inverness technology and products without infringing on any of Inverness� intellectual property rights or design around
its proprietary technologies.

Claims by others that Inverness products infringe on their proprietary rights could adversely affect Inverness�
ability to sell its products and could increase its costs.

Substantial litigation over intellectual property rights exists in both the consumer and professional diagnostic
industries. Inverness expects that its products in these industries could be increasingly subject to third-party
infringement claims as the number of competitors grows and the functionality of products and technology in different
industry segments overlaps. Third parties may currently have, or may eventually be issued, patents which Inverness
products or technology may infringe. Any of these third parties might make a claim of infringement against Inverness.
Any litigation could result in the expenditure of significant financial resources and the diversion of management�s time
and resources. In addition, litigation in which Inverness is accused of infringement may cause negative publicity, have
an impact on prospective customers, cause product shipment delays or require Inverness to develop non-infringing
technology, make substantial payments to third parties, or enter into royalty or license agreements, which may not be
available on acceptable terms, or at all. If a successful claim of infringement were made against Inverness and
Inverness could not develop non-infringing technology or license the infringed or similar technology on a timely and
cost-effective basis, Inverness� revenue may decrease and it could be exposed to legal actions by its customers.

Inverness has initiated, and may need to further initiate, lawsuits to protect or enforce its patents and other
intellectual property rights, which could be expensive and, if Inverness loses, could cause it to lose some of its
intellectual property rights, which would reduce its ability to compete in the market.

Inverness relies on patents to protect a portion of its intellectual property and its competitive position. In order to
protect or enforce its patent rights, Inverness may initiate patent litigation against third parties, such as infringement
suits or interference proceedings. Litigation may be necessary to:

� assert claims of infringement;

� enforce Inverness patents;

� protect Inverness trade secrets or know-how; or

� determine the enforceability, scope and validity of the proprietary rights of others.

Currently, Inverness has initiated a number of lawsuits against competitors whom it believes to be selling products
that infringe its proprietary rights. These current lawsuits and any other lawsuits that Inverness initiates could be
expensive, take significant time and divert management�s attention from other business concerns. Litigation also puts
Inverness patents at risk of being invalidated or interpreted narrowly and Inverness patent applications at risk of not
issuing. Additionally, Inverness may provoke third parties to assert claims against it.
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consequently, patent positions in its industry are generally uncertain. Inverness may not prevail in any of these suits
and the damages or other remedies awarded, if any, may not be commercially valuable. During the course of these
suits, there may be public announcements of the results of hearings, motions and
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other interim proceedings or developments in the litigation. If securities analysts or investors perceive any of these
results to be negative, Inverness� stock price could decline.

In December 2005, Inverness learned that the SEC had issued a formal order of investigation in connection with
the previously disclosed revenue recognition matter at one of its diagnostic divisions. Inverness cannot predict what
the outcome of this investigation will be.

In December 2005, Inverness learned that the SEC had issued a formal order of investigation in connection with the
previously disclosed revenue recognition matter at one of its diagnostic divisions, and Inverness subsequently received
a subpoena for documents. Inverness believes that it has fully responded to the subpoena and has continued to fully
cooperate with the SEC�s investigation. Inverness cannot predict what the outcome of its investigation will be.

In March 2006, the FTC opened a preliminary, non-public investigation into Inverness� acquisition of the
Innovacon business to determine whether this acquisition may be anticompetitive. Inverness cannot predict what
the outcome of this investigation will be.

In March 2006, the FTC opened a preliminary, non-public investigation into Inverness� then-pending acquisition of the
Innovacon business it acquired from ACON Laboratories to determine whether this acquisition may be
anticompetitive, and Inverness subsequently received a Civil Investigative Demand and a subpoena requesting
documents. Inverness believes that it has fully responded to the Civil Investigative Demand, and it is continuing to
produce documents in connection with the subpoena and to otherwise cooperate with the FTC�s investigation.
Inverness cannot predict whether the FTC will seek additional information or what the outcome of this investigation
will be. The FTC generally has the power to commence administrative or federal court proceedings seeking injunctive
relief or divestiture of assets. In the event that an order were to be issued requiring divestiture of significant assets or
imposing other injunctive relief, Inverness� business, financial condition and results of operations could be materially
adversely affected.

Non-competition obligations and other restrictions will limit Inverness� ability to take full advantage of its
management team, the technology it owns or licenses and its research and development capabilities.

Members of the Inverness management team have had significant experience in the diabetes field. In addition,
technology Inverness owns or licenses may have potential applications to this field and its research and development
capabilities could be applied to this field. However, in conjunction with Inverness� split-off from Inverness Medical
Technology, Inc., or IMT, Inverness agreed not to compete with IMT and Johnson & Johnson in the field of diabetes
through 2011. In addition, Inverness� license agreement with IMT prevents it from using any of the licensed
technology in the field of diabetes. As a result of these restrictions, Inverness is limited in its ability to pursue
opportunities in the field of diabetes at this time.

Inverness� operating results may fluctuate due to various factors and as a result period-to-period comparisons of
its results of operations will not necessarily be meaningful.

Factors relating to Inverness� business make its future operating results uncertain and may cause them to fluctuate from
period to period. Such factors include:

� the timing of new product announcements and introductions by Inverness and its competitors;

� market acceptance of new or enhanced versions of Inverness products;

� The extent to which Inverness� current and future products rely on rights belonging to third parties;
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� changes in healthcare reimbursement policies and amounts;

� regulatory changes;

� the gain or loss of significant distribution outlets or customers;

� increased research and development expenses;

� length of sales cycle and implementation process for new health management customers;

� the timing of any future acquisitions;

� general economic conditions; or

� general stock market conditions or other economic or external factors.

Because Inverness� operating results may fluctuate from quarter to quarter, it may be difficult for Inverness or its
investors to predict future performance by viewing historical operating results.

Period-to-period comparisons of Inverness� operating results may not be meaningful due to its acquisitions.

Inverness has engaged in a number of acquisitions in recent years, which makes it difficult to analyze Inverness� results
and to compare them from period to period. Significant acquisitions include Inverness� acquisitions of IVC Industries,
Inc. in March 2002, Wampole in September 2002, Ostex in June 2003, ABI in August 2003, the Abbott rapid
diagnostics product lines in September 2003, Binax and Ischemia in March 2005, the Determine business in June
2005, BioStar in September 2005, the Innovacon business in March 2006, Instant in March 2007, Biosite in June 2007
and Cholestech in September 2007. Period-to-period comparisons of Inverness� results of operations may not be
meaningful due to these acquisitions and are not indications of Inverness� future performance. Any future acquisitions,
including the pending acquisition of Matria, will also make Inverness� results difficult to compare from period to
period in the future.

Future sales of Inverness common stock issuable upon conversion of its senior subordinated convertible notes may
adversely affect the market price of Inverness common stock.

Inverness� $150.0 million principal amount of senior subordinated convertible notes are initially convertible into
Inverness common stock at a conversion price of approximately $52.30 per share, or approximately 2,868,120 shares.
Sales of a substantial number of shares of Inverness common stock in the public market could depress the market
price of Inverness common stock and impair Inverness� ability to raise capital through the sale of additional equity
securities. Inverness cannot predict the effect that future sales of its common stock or other equity-related securities
would have on the market price of Inverness common stock. The price of Inverness common stock could be affected
by possible sales of Inverness common stock by holders of its senior subordinated convertible notes and by hedging or
arbitrage trading activity that may develop involving Inverness common stock.

The conversion rate of Inverness� senior subordinated convertible notes may be adjusted based upon the daily
volume weighted average price per share of Inverness common stock for the thirty consecutive trading days ending
on May 9, 2008, and any such adjustment will be dilutive to the holders of Inverness common stock and could have
an adverse effect on the price of Inverness common stock.
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weighted average price per share of Inverness common stock for the thirty consecutive trading days ending on May 9,
2008 is less than $40.23 (adjusted for any stock splits, stock dividends, recapitalizations or other similar events). In
that event, the conversion rate will be adjusted to be the greater of 130% of such average or $40.23 (in each case
adjusted for any stock splits, stock dividends, recapitalizations or other similar events), but no such adjustment will
decrease the then-applicable conversion rate. Any such adjustment
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will result in additional shares of Inverness common stock becoming issuable upon conversion of Inverness� senior
subordinated convertible notes and therefore will be dilutive to holders of Inverness common stock.

Anti-takeover provisions in Inverness� organizational documents and Delaware law may limit the ability of its
stockholders to control its policies and effect a change of control of Inverness and may prevent attempts by
Inverness� stockholders to replace or remove its current management, which may not be in your best interests.

There are provisions in Inverness� certificate of incorporation and bylaws that may discourage a third party from
making a proposal to acquire it, even if some of Inverness� stockholders might consider the proposal to be in their best
interests, and may prevent attempts by Inverness� stockholders to replace or remove its current management. These
provisions include the following:

� Inverness� certificate of incorporation provides for three classes of directors with the term of office of one class
expiring each year, commonly referred to as a staggered board. By preventing stockholders from voting on the
election of more than one class of directors at any annual meeting of stockholders, this provision may have the
effect of keeping the current members of Inverness� board of directors in control for a longer period of time than
stockholders may desire;

� Inverness� certificate of incorporation authorizes its board of directors to issue shares of preferred stock without
stockholder approval and to establish the preferences and rights of any preferred stock issued, which would
allow the board to issue one or more classes or series of preferred stock that could discourage or delay a tender
offer or change in control;

� Inverness� certificate of incorporation prohibits its stockholders from filling board vacancies, calling special
stockholder meetings or taking action by written consent;

� Inverness� certificate of incorporation provides for the removal of a director only with cause and by the
affirmative vote of the holders of 75% or more of the shares then entitled to vote at an election of directors; and

� Inverness� bylaws require advance written notice of stockholder proposals and director nominations.

Additionally, Inverness is subject to Section 203 of the Delaware General Corporation Law, which, in general,
imposes restrictions upon acquirers of 15% or more of Inverness stock. Finally, the board of directors may in the
future adopt other protective measures, such as a stockholder rights plan, which could delay, deter or prevent a change
of control.

Risks Relating to Matria

The health enhancement business is an evolving component of the overall healthcare industry.

Health enhancement and wellness services are relatively new components of the overall healthcare industry.
Accordingly, some of Matria�s potential customers have not had significant experience in purchasing, evaluating or
monitoring such services, which can result in a lengthy sales cycle. The success of Matria�s business plan relative to its
disease and condition management and wellness services depends on a number of factors. These factors include:

� Matria�s ability to differentiate its products and service offerings from those of its competitors;

� The extent and timing of the acceptance of Matria�s services as a replacement for, or supplement to, traditional
managed care offerings;
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� Matria�s ability to effect and sufficiently communicate cost savings for health plans and employers through the
use of its programs; and

� Matria�s ability to improve patient compliance with the complex drug therapies offered by its pharmaceutical
customers.

Since the disease and condition management and wellness businesses are continually evolving, Matria may not be able
to anticipate and adapt to the developing market. Moreover, Matria cannot predict with certainty the future growth rate
or the ultimate size of the market.

Matria is highly dependent on payments from its customers, which may implement cost reduction measures that
adversely affect its business and operations.

Healthcare payors continue to face cost reduction pressures that may cause them to curtail their use of or
reimbursement for health enhancement services, to negotiate reduced fees or other concessions or to delay payment.
These financial pressures could have an adverse impact on Matria�s business.

Government regulations may adversely affect Matria�s business.

Matria is subject to extensive and frequently changing federal, state and local regulations. Changes in laws or
regulations or new interpretations of existing laws or regulations can have a dramatic effect on operating methods,
costs and reimbursement amounts provided by government and third-party payors. There can be no assurance that
Matria is or has been in compliance with all applicable existing laws and regulations or that Matria will be able to
comply with new laws or regulations. Changes in applicable laws or any failure to comply with existing or future
laws, regulations or standards could have a material adverse effect on Matria�s business.

A portion of Matria�s disease management fees are contingent upon performance.

Some of Matria�s existing disease management agreements contain savings or other guarantees, which typically
provide that Matria will repay all or some of its fees if the payor�s cost savings as a result of its disease and condition
management and wellness programs do not meet expectations or if other quality performance measures are not met.
There is no guarantee that Matria will accurately forecast cost savings and clinical outcome improvements under its
disease and condition management and wellness agreements necessary to avoid repayment of fees under the
agreements. Additionally, untimely, incomplete or inaccurate data from Matria�s customers or their vendors, or flawed
analysis of such data, could have a material adverse impact on Matria�s ability to recognize revenues.

Matria�s operating results have fluctuated in the past and could fluctuate in the future.

Matria�s operating results have varied in the past and may fluctuate significantly in the future due to a variety of
factors, many of which are outside of its control. These factors include, but are not limited to:

� the loss or addition of customers and referral sources;

� investments required to support growth and expansion;

� changes in the mix of Matria�s products and customers;

� changes in healthcare reimbursement policies and amounts;
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� incurrence of performance penalties;

� increased or more effective competition; and

� regulatory changes.

In addition, revenues from Matria�s high-risk pregnancy management services are historically lower during the first
and fourth calendar quarters than during the second and third calendar quarters. The seasonal variability of demand for
these services significantly affects, and Matria believes will continue to affect, its quarterly operating results.

If Matria�s costs of providing products or services increase, it may not be able to pass these cost increases on to its
customers.

In many of Matria�s markets, due to competitive pressures, it has very little control over the price at which it sells its
products and services. If Matria�s costs increase, it may not be able to increase its prices, which would adversely affect
results of operations. Accordingly, any increase in Matria�s costs could reduce its overall profit margin.

Matria may face costly litigation that could force it to pay damages and harm its reputation.

Like other participants in the healthcare market, Matria is subject to lawsuits alleging negligence or other similar legal
theories, many of which involve large claims and significant defense costs. Any of these claims, whether with or
without merit, could result in costly litigation, and divert the time, attention, and resources of Matria�s management.
Although Matria currently maintains liability insurance intended to cover such claims, there can be no assurance that
the coverage limits of such insurance policies will be adequate or that all such claims will be covered by insurance. In
addition, these insurance policies must be renewed annually. Although Matria has been able to obtain liability
insurance, such insurance may not be available in the future on acceptable terms, if at all. A successful claim in excess
of the insurance coverage could have a material adverse effect on Matria�s business.

Matria�s data management and information technology systems are critical to maintaining and growing its
business.

Matria�s health enhancement services are dependent on the effective use of information technology. Although Matria
believes that its systems provide it with a competitive advantage, it is exposed to technology failure or obsolescence.
In addition, data acquisition, data quality control and data analysis, which are a cornerstone of Matria�s disease
management programs, are intense and complex processes subject to error. Untimely, incomplete or inaccurate data,
flawed analysis of such data or Matria�s inability to properly integrate, implement and update systems could have a
material adverse impact on its business and results of operations.

The competition for staff may cause Matria to restrict growth in certain areas or to realize increased labor costs in
existing areas.

Matria�s operations are dependent on the services provided by qualified management and staff, including nurses and
other healthcare professionals, for which Matria competes with other health care providers. In addition, Matria�s
opportunities for growth are limited by its ability to attract and retain such personnel. In certain markets, there is a
shortage of nurses and other medical providers, thereby increasing competition and requiring Matria to improve
working conditions, including wages and benefits, for such personnel. Matria�s potential inability to maintain and grow
an appropriate workforce may inhibit its expansion and could have a material adverse effect on its business.
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Matria derives a significant portion of its revenues from health plan customers.

Although no customer accounts for more than 10% of Matria�s revenues, the recent expansion of Matria�s large health
plan customer base in its disease and condition management business has created greater revenue concentration.
Consolidation in the health plan industry may cause Matria to lose business if one of its health plan customers is
acquired by another health plan that has its own health enhancement solution or if one of its existing health plan
customers internally develops or acquires a health enhancement solution. Loss of one or more of these customers or
their inability or refusal to pay for Matria�s services, whatever the reason, could materially and adversely affect Matria�s
results of operations, cash flows and financial condition. Additionally, a reduction in the number of covered lives
enrolled with Matria�s health plan customers or a reduction in the scope of their programs could adversely affect
Matria�s results of operations.
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CAUTIONARY STATEMENT CONCERNING FORWARD-LOOKING STATEMENTS

The SEC encourages companies to disclose forward-looking information so that investors can better understand a
company�s future prospects and make informed investment decisions. This proxy statement/prospectus contains such
�forward-looking statements� within the meaning of the Private Securities Litigation Reform Act of 1995. These
statements may be made directly in this proxy statement/prospectus, and they may also be made a part of this proxy
statement/prospectus by reference to other documents filed with the SEC, which is known as �incorporation by
reference.�

Words such as �may,� �anticipate,� �estimate,� �expects,� �projects,� �intends,� �plans,� �believes� and words and terms of similar
substance used in connection with any discussion of future operating or financial performance identify
forward-looking statements. All forward-looking statements represent present expectations of Inverness and Matria
management regarding future events and are subject to a number of assumptions, risks and uncertainties that could
cause actual results to differ materially from those described in the forward-looking statements. These risks include,
but are not limited to, the risks and uncertainties set forth in �Risk Factors,� beginning on page 26 of this proxy
statement/prospectus, as well as those set forth in the other SEC filings incorporated by reference herein.

In light of these assumptions, risks and uncertainties, the results and events discussed in the forward-looking
statements contained in this proxy statement/prospectus or in any document incorporated by reference might not
occur. You are cautioned not to place undue reliance on the forward-looking statements, which speak only as of the
date of this proxy statement/prospectus or the date of the document incorporated by reference in this proxy
statement/prospectus. Inverness and Matria do not undertake any obligation to update or alter any forward-looking
statements, whether as a result of new information, future events or otherwise. All subsequent forward-looking
statements attributable to Inverness or Matria, or to any person acting on their behalf, are expressly qualified in their
entirety by the cautionary statements contained or referred to in this section.
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THE MATRIA SPECIAL MEETING

Date, Time and Place

The special meeting of Matria stockholders will be held on          , 2008 at      .m., local time, at 1850 Parkway Place,
Suite 600A, Marietta, Georgia 30067.

Purpose of the Meeting; Other Matters

At the special meeting, Matria stockholders will be asked to consider and vote upon a proposal to approve the merger
and adopt the merger agreement. Upon completion of the merger, each outstanding share of Matria common stock will
be converted into the right to receive $6.50 in cash and 0.08125 shares of Inverness Series B preferred stock. A copy
of the Agreement and Plan of Merger dated January 27, 2008 by and among Matria Healthcare, Inc., Inverness
Medical Innovations, Inc., Milano MH Acquisition Corp. and Milano MH Acquisition LLC is attached to this proxy
statement/prospectus as Annex A. In addition, Matria stockholders will be asked to consider and vote upon a proposal
to grant Matria management the discretionary authority to adjourn the special meeting to a date not later than          ,
2008 in order to enable the Matria board of directors to solicit additional proxies in favor of the approval of the merger
and adoption of the merger agreement.

Matria stockholders may also be asked to consider and vote upon such other business as may properly come before the
special meeting, or any adjournment or postponement of the special meeting. Matria is not aware of any business to be
acted upon at the special meeting other than the proposals set forth in this proxy statement/prospectus. If, however,
other matters incident to the conduct of the special meeting are properly brought before the special meeting, or any
adjournment or postponement of the special meeting, the persons named as proxies will vote in accordance with their
best judgment with respect to those matters. If you vote �AGAINST� the merger proposal, the proxies are not
authorized to vote for any adjournments, postponements, continuations or reschedulings of the meeting, including for
the purpose of soliciting additional proxies, unless you so indicate by marking the appropriate box on the proxy card.

Matria�s Board of Directors� Recommendation

Matria�s board of directors has reviewed and considered the terms and conditions of the merger agreement. Based on
its review, Matria�s board of directors has determined that the merger is advisable, fair to and in the best interests of
Matria and its stockholders and recommends that you vote �FOR� the approval of the merger and the adoption of the
merger agreement and �FOR� the proposal to grant discretionary authority to Matria management to vote your shares to
adjourn the special meeting, if necessary, to solicit additional proxies if there are not sufficient votes to approve the
merger and adopt the merger agreement.

In considering such recommendation, Matria stockholders should be aware that some Matria directors and officers
have interests in the merger that are different from, or in addition to, those of Matria stockholders generally. See the
section entitled �The Merger � Interests of Executive Officers and Directors of Matria in the Merger� beginning on
page 74 of this proxy statement/prospectus.

Record Date, Outstanding Shares and Voting Rights

Only holders of record of Matria�s common stock at the close of business on          , 2008, the record date, are entitled
to notice of and to vote at the special meeting. Such stockholders are entitled to cast one vote for each share of
common stock held as of the record date on each matter properly submitted for the vote of stockholders at the special
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the special meeting.

Quorum and Vote Required

The presence of the holders of a majority of the outstanding shares of Matria common stock entitled to vote generally
at the special meeting is necessary to constitute a quorum at the special meeting. Stockholders
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are counted as present at the special meeting if they are present in person or have voted by properly submitting a
proxy card. Matria intends to include abstentions and broker non-votes as present or represented for purposes of
establishing a quorum for the transaction of business. A broker �non-vote� occurs when a nominee holding shares for a
beneficial owner does not vote on a particular proposal because the nominee does not have discretionary voting power
with respect to that item and has not received instructions from the beneficial owner.

The proposal to approve the merger and adopt the merger agreement requires the affirmative vote of the holders of a
majority of the shares of Matria common stock outstanding on the record date. Because the required vote of Matria
stockholders to approve the merger and adopt the merger agreement is based upon the number of shares of Matria
common stock outstanding on the record date, rather than upon the shares actually voted, the failure by the holder of
any such shares to submit a proxy or vote in person at the special meeting, including abstentions and broker non-votes,
will have the same effect as a vote against the approval of the merger and adoption of the merger agreement. The
adjournment proposal requires the affirmative vote of the holders of a majority of the outstanding shares of Matria
common stock present, either in person or by proxy, and entitled to vote at the special meeting. Abstentions from
voting on the adjournment proposal will have the same effect as a vote against the adjournment proposal. Broker
non-votes will have no effect on the outcome of the vote on the adjournment proposal.

Voting by Matria�s Chairman and Chief Executive Officer

As of the record date, Matria�s Chairman and Chief Executive Officer, Parker H. Petit, beneficially owned and was
entitled to vote            shares of Matria common stock, which represents approximately     % of the Matria common
stock outstanding on that date. Concurrently with the execution and delivery of the merger agreement, on January 27,
2008, Inverness entered into a voting agreement with Mr. Petit and certain other entities affiliated with Mr. Petit,
pursuant to which the parties agreed to vote for the approval of the merger and adoption of the merger agreement. For
more information regarding the voting agreement, see �The Voting Agreement� on page 106 of this proxy
statement/prospectus and the voting agreement, which is attached to this proxy statement/prospectus as Annex C.

Voting by Proxies

Voting by proxy card

All shares entitled to vote and represented by properly executed proxies received prior to the special meeting, and not
revoked, will be voted at the special meeting in accordance with the instructions indicated on those proxies. If no
instructions are indicated on a properly executed proxy, the shares represented by that proxy will be voted as
recommended by Matria�s board of directors. If any other matters are properly presented for consideration at the
special meeting, the persons named in the enclosed proxy and acting thereunder will have discretion to vote on those
matters in accordance with their best judgment. Matria does not currently anticipate that any other matters will be
raised at the special meeting.

Voting by attending the special meeting

A stockholder may also vote his or her shares in person at the special meeting. If a stockholder attends the special
meeting, he or she may submit his or her vote in person, and any previous votes that were submitted by the
stockholder will be superseded by the vote that such stockholder casts at the special meeting.

Voting shares held in �street name�

If you hold Matria common stock in �street name,� which means that your shares are held of record by a broker, bank or
other nominee, you must complete, sign, date and return the enclosed voting instruction form to the record holder of
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If your shares are held in �street name� and you wish to vote at the special meeting, you must bring a proxy from the
record holder of the shares authorizing you to vote at the special meeting.

Revocability of Proxies

If a stockholder has voted by returning a proxy card, such stockholder may change his or her vote at or before the
special meeting. A stockholder may revoke any proxy given pursuant to this solicitation at any time before it is voted
by (1) delivering to Matria�s Corporate Secretary, at or before the taking of the vote at the special meeting, a written
notice of revocation or a duly executed proxy, in either case dated later than the previously submitted proxy relating to
the same shares, or (2) attending the special meeting and voting in person (although attendance at the special meeting
will not of itself revoke a proxy). Any written notice of revocation or subsequent proxy must be received by Matria�s
Corporate Secretary prior to the taking of the vote at the special meeting. Such written notice of revocation or
subsequent proxy should be hand-delivered to Matria�s Corporate Secretary or sent to Matria�s Corporate Secretary at
1850 Parkway Place, Suite 1200, Marietta, Georgia 30067.

Solicitation of Proxies; Expenses

Matria is soliciting proxies for the special meeting from Matria stockholders. Matria generally will bear all expenses
in connection with the solicitation of proxies, except that Matria and Inverness have agreed to share equally all
expenses incurred in connection with the filing with the SEC of the registration statement of which this proxy
statement/prospectus forms a part, and the printing and mailing of this proxy statement/prospectus and related proxy
materials. Matria may reimburse brokerage firms and other persons representing beneficial owners of shares for their
reasonable expenses in forwarding solicitation materials to such beneficial owners. Proxies may also be solicited by
certain of Matria�s directors, officers, and regular employees, without additional compensation, personally or by
telephone, telegram, letter, electronic mail or facsimile. Matria has retained D.F. King & Co., Inc. to aid in the
solicitation of proxies. D.F. King & Co., Inc. will receive a fee for its services of approximately $10,000 and expense
reimbursement.

Stockholders should not send stock certificates with their proxies.  A letter of transmittal with instructions for the
surrender of Matria common stock certificates will be mailed to Matria stockholders shortly after completion of the
merger.

Assistance

If you need assistance in completing your proxy card or have questions regarding the special meeting, please contact
Matria�s Corporate Secretary at (770) 767-4500.
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PROPOSAL ONE � THE MERGER

The following is a description of the material aspects of the merger, including the merger agreement. While Inverness
and Matria believe that the following description covers the material terms of the merger, the description may not
contain all of the information that is important to you. Inverness and Matria encourage you to read carefully this
entire proxy statement/prospectus, including the merger agreement attached to this proxy statement/prospectus as
Annex A, for a more complete understanding of the merger.

Background of the Merger

From time to time, Matria�s management and the board of directors have evaluated different strategies for enhancing
stockholder value.

In the second and third quarters of 2007, a number of investment banking firms contacted Matria�s management
regarding potential strategic alternatives Matria could consider in order to maximize stockholder value. In addition, in
the fourth quarter of 2006 and the first three quarters of 2007, Matria�s management and board of directors had been
contacted by financial sponsors regarding a potential acquisition of Matria. These contacts were unsolicited and
Matria did not share any non-public information with any of those investment banking firms or financial sponsors.
None of those contacts resulted in any specific proposal. In the third quarter of 2007, to ensure Matria had access to
the best available information, management consulted with several other investment banking firms relative to possible
strategic alternatives.

A special meeting of the board was convened on September 27, 2007. Among the items on the agenda was
consideration of whether a more formal exploration of potential strategic alternatives to enhance stockholder value
was in the best interests of Matria and its stockholders. Representatives of The Maren Group, an investment banking
firm, the principals of which were individuals who had represented Matria in several prior transactions, were invited
to join the meeting to discuss their preliminary analysis of the various presentations that had been made by investment
banking firms to Matria regarding strategic alternatives. The Maren Group reviewed the possibility of pursuing
strategic alternatives including the continuation of Matria�s strategic plan and business transformation efforts, a
recapitalization and a potential sale of Matria, and discussed the merits and challenges associated with each potential
alternative. With respect to a potential sale of Matria, The Maren Group discussed, and the board of directors
considered, several potential processes and their respective benefits and risks, including a targeted competitive
process. The Maren Group also reviewed with the board a number of parties Matria might consider including in a
targeted competitive process and the expected levels of interest. Potentially interested parties were identified by The
Maren Group primarily on the basis of their expected financial resources and level of interest in a transaction with
Matria, including previous expressions of interest to Matria. Initially, the board excluded direct competitors from
consideration because of concerns that they might be able to use the information that Matria was �for sale� to Matria�s
competitive disadvantage and their competitive advantage. At that time, Matria was in contract discussions with
several large health plans, and management felt that disclosure of a potential sale would have negative consequences.

Representatives of Troutman Sanders LLP, Matria�s outside corporate counsel, were also present at the September 27,
2007, meeting and reviewed the fiduciary duties of directors in the context of considering strategic alternatives
relating to Matria. After further discussion between members of Matria�s board of directors and management, the board
of directors determined to explore a potential sale of Matria as discussed at the meeting through a targeted competitive
process. Representatives of The Maren Group were then excused from the board meeting, and the board engaged in a
discussion of the merits of engaging The Maren Group to act as a financial advisor to Matria in connection with the
exploration of a possible sale of Matria. Taking into consideration The Maren Group�s principals� experience with
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Matria and its mergers and acquisitions activity in the disease management industry, the board authorized Matria
management to engage The Maren Group for the initial stages of a targeted competitive process. The board
acknowledged, however, that they likely would need to engage a second investment banking firm to advise a special
committee of the board of directors (should one be required) and to render an opinion as to the fairness from a
financial point of view of the consideration to be received by Matria�s stockholders in any transaction. Accordingly,
the board authorized management to negotiate the retention of The Maren Group to assist the board of directors in
exploring
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potential strategic alternatives and contacting certain identified parties. Matria and The Maren Group executed an
engagement letter on October 3, 2007.

From late September to November 2007, acting on behalf of Matria, The Maren Group contacted 12 potential strategic
parties and two potential financial sponsors to assess their interest in a potential acquisition of Matria. In addition,
Parker H. Petit, our Chairman and Chief Executive Officer, contacted one potential strategic party with which Matria
already had a strategic relationship. Each entity contacted was informed that Matria was focused on ensuring
discretion and confidentiality and quickly ascertaining if there was a genuine interest in acquiring Matria. At the time
the initial list of companies to be contacted by The Maren Group was developed, Inverness had not yet made
significant investments in the health services area, and was not, therefore, included on the list. However, on or about
November 5, 2007, a representative of Covington & Associates, one of Inverness� financial advisors, called Mr. Petit
to arrange a meeting to discuss Inverness� interest in acquiring Matria. On November 12, 2007, Ron Geraty, the Chief
Executive Officer of Alere Medical, a subsidiary of Inverness, Michael Bresson, Inverness� Vice President of Mergers
and Acquisitions, and Chris Covington, a principal of Covington & Associates, met with Mr. Petit in Atlanta, Georgia
to discuss preliminarily Inverness� interest in acquiring Matria. Thereafter, Matria executed a confidentiality agreement
with Inverness on November 14, 2007. Matria also executed confidentiality agreements during late September,
October and early November 2007 with two other strategic parties, which we refer to as Strategic Buyer A and
Strategic Buyer B, and two financial sponsors, which we refer to as Financial Sponsor X and Financial Sponsor Y.
Each of the five parties that executed confidentiality agreements were invited to attend a management presentation and
to conduct preliminary due diligence on Matria.

On October 17, 2007, Matria�s management made its first management presentation to one of the interested parties. On
October 24, 2007, the board of directors met and received an update from The Maren Group regarding Matria�s
exploration of its strategic alternatives. Between October 24 and November 29, 2007, Matria�s management made
presentations to the remaining four potential acquirers, including a management presentation to Inverness
representatives on November 20, 2007. On October 29, 2007, Matria opened its virtual data room, which contained
various documents intended to allow for preliminary due diligence, and was made available to each of the potential
acquirers shortly after they participated in a management presentation. Inverness received access to the virtual data
room on November 26, 2007.

On December 5, 2007, The Maren Group delivered a bid process letter to each of the five interested parties, including
Inverness, requesting submission of a written proposal to acquire Matria not later than December 17, 2007. In
response to the receipt of Matria�s bid process letter, Inverness requested a copy of a proposed merger agreement and
Matria sent a draft of a proposed merger agreement to Inverness on December 12, 2007.

On December 12, 2007, Ron Zwanziger, the Chairman and Chief Executive Officer of Inverness, Mr. Geraty and
Mr. Covington met in Atlanta with Matria�s senior management and a representative of The Maren Group to provide
information about Inverness and a potential transaction between Inverness and Matria. On December 17, 2007,
Mr. Zwanziger and Mr. Geraty called Mr. Petit to advise him that Inverness was not prepared to submit a bid at that
time, but suggested that Inverness was still very much interested in acquiring Matria and may be interested in
proceeding with further exploration of a possible transaction at the end of January.

On or about December 14, 2007, a representative of Financial Sponsor X called Mr. Petit to advise him that they were
not prepared to present a bid by the requested date, but expressed a possible interest in continuing discussions later in
January. On December 17, 2007, Strategic Buyer A, Strategic Buyer B and Financial Sponsor Y each submitted
preliminary, non-binding indications of interest to acquire Matria in a merger for cash consideration ranging from
$26.50 to $31.00 per share. Shortly thereafter, Strategic Buyer A and Financial Sponsor Y each increased their
proposed prices to be more competitive, which increased the top end of the range of proposed consideration to $33.00
per share.

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 134



At its regularly scheduled meeting on December 19, 2007, the board reviewed the preliminary indications of interest
that had been received. Matria�s management and legal and financial advisors also attended the meeting and assisted in
the board�s review of these proposals. The board instructed management to allow all
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parties to continue their diligence efforts on a non-exclusive basis, with a view to finalizing their due diligence,
including a review of proposed definitive documentation, and submitting final offers not later than January 10, 2008.
The board also asked The Maren Group to prepare an analysis of the intrinsic �value� of Matria for presentation at the
next meeting. A subset of the independent members of the board was authorized to consider investment banking firms
to provide an opinion as to the fairness from a financial point of view of the consideration to be received by Matria�s
stockholders in any transaction and also to serve as advisors to a special committee of the board of directors should it
appear that a transaction with a financial sponsor was likely in light of the fact that many financial sponsors require
management participation.

On December 20, 2007, Strategic Buyer B, whose proposed purchase price range was $26.50 to $31.00 per share,
advised Matria that it was not prepared to move forward on the proposed time schedule, but could potentially be
prepared to submit a bid in the February time frame. On December 20, 2007, management delivered a draft of a
proposed merger agreement to Strategic Buyer A and Financial Sponsor Y. During the rest of December 2007, and
early January 2008, both bidders continued to conduct due diligence and negotiated with respect to the draft of the
proposed merger agreement. During that period, Matria and Strategic Buyer A, substantially finalized negotiation of
definitive documentation. Negotiations with Financial Sponsor Y lagged substantially behind, in part because
Financial Sponsor Y had indicated that they would require agreements with management relative to future
employment and roll-over of management equity, matters that had yet to be discussed with any members of the
management team.

On January 4, 2008, the board of directors met again to receive an update as to the status of negotiations. The Maren
Group reviewed the activity to date and presented their analysis of the intrinsic value of Matria. The preliminary
indications of interest that had been received were within the range of the valuation presented. Also at this meeting,
the subset of the independent members of the board that had been authorized to consider additional investment
banking firms to act as an additional advisor to the board presented their preliminary recommendations as to firms
they would like to interview. The board authorized this subset of board members to proceed with the selection and
engagement of one of the two recommended firms to provide an opinion as to the fairness from a financial point of
view of the consideration to be received by Matria�s stockholders in any transaction. On January 7, 2008, the subset of
board members interviewed the two recommended investment banking firms and decided to engage SunTrust
Robinson Humphrey as the Board�s independent financial advisor and to render, if requested, a fairness opinion. On
January 10, 2008, the board of directors and SunTrust Robinson Humphrey entered into an engagement letter which
provided that SunTrust Robinson Humphrey would receive a fixed fee upon the earlier of the signing of a definitive
agreement or the delivery of its fairness opinion.

On January 3, 2008, Mr. Geraty from Inverness contacted Mr. Petit, and a representative of Covington & Associates
contacted a representative of The Maren Group, to ask if Inverness could re-enter the process. On or about January 6,
2008, a representative of The Maren Group advised Mr. Geraty that, in order to do so, Inverness must first submit a
written proposal, as they had been requested to do by December 17, 2007. On January 9, 2008, Inverness submitted a
non-binding, preliminary proposal to acquire Matria for $33.00 per share, payable in Inverness common stock.
Inverness� proposal was subject to various conditions including completion of due diligence, potential commitments on
the part of key employees to remain with Matria following the proposed transaction, approval of its board of directors,
notice to or the consent of various third parties, approval of its stockholders to increase its authorized common stock
and customary regulatory approvals. On January 9, 2008, Strategic Buyer A communicated they would need more
time to consider the transaction. Following discussions between representatives of Covington & Associates and The
Maren Group as to Inverness� preliminary proposal, on January 10, 2008, Inverness increased its proposed price to
$36.00 per share, payable in Inverness common stock.

On January 11, 2008, the board of directors again met to review the status of the process. At the meeting, the board
was presented with a letter from Financial Sponsor Y outlining and reiterating its initial proposal and the remaining
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acquisition. In light of Financial Sponsor Y�s further diligence requirements, the late reentry of Inverness into the
process and the additional time requested by Strategic Buyer A, the board
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determined to hold a subsequent meeting on January 21, 2008, at which time it was expected that the board would be
in a better position to assess the final participants in the process and make a final decision shortly thereafter. The
board instructed The Maren Group to communicate to each of the bidders that the board was seeking improved terms.
The board also formed a special committee of the board of directors to negotiate with Financial Sponsor Y, should it
appear that they would be the successful bidder, given its requirement that management roll over equity and
participate in the acquisition transaction.

Due to the late stage of negotiations with the various parties and the likelihood that a proposed transaction would be
announced imminently, the board was advised by its external corporate counsel that Matria should postpone its
proposed 2008 earnings guidance, which had been scheduled to be released on January 17, 2008. Also on January 11,
2008, The Maren Group advised Inverness that certain aspects of its proposal were of concern to Matria�s board. Of
particular concern were the requirement of obtaining approval of the Inverness stockholders to authorize additional
shares of Inverness common stock sufficient for the transaction, the potential requirement of obtaining consent from
third parties, including Inverness� lenders, and the exposure to the risk of a decline in Inverness� stock price. In the
board�s view, these factors represented significant contingencies and concerns.

On Sunday night, January 13, 2008, Mr. Petit received an unsolicited call from the President and CEO of Strategic
Buyer C, another of Matria�s competitors, who expressed an interest in submitting a proposal to acquire Matria.
Mr. Petit arranged to have lunch with the caller on Tuesday, January 15, 2008.

On January 15, 2008, Matria issued a press release announcing that it was engaged in advanced stages of negotiations
related to the pursuit of strategic initiatives, including a possible sale of the company.

Also on January 15, 2008, Inverness submitted a revised offer to acquire Matria for a price of $36.00 a share, payable
50% in Inverness common stock and 50% in cash. The revised proposal removed the need for the approval of the
Inverness stockholders, since Inverness would have sufficient authorized shares to complete the transaction. On the
evening of January 15, 2008, Strategic Buyer C submitted a letter setting forth a preliminary non-binding, indication
of interest in acquiring Matria for cash consideration of $34.00 per share. The letter indicated that the proposal had the
support of Strategic Buyer C�s board and senior management and that its familiarity with Matria�s business would
enable it to proceed on an expedited basis.

On January 15, 2008, Mr. Petit informed Financial Sponsor Y that based on its price, the extensive additional due
diligence it required, which went well beyond the information provided to the other parties in the process, and the
significant additional hurdles to a transaction with it, such as equity roll-over agreements with management, Matria
had elected not to continue to include it in the process at that price. Financial Sponsor Y indicated that it remained
interested in a transaction and was prepared to step in again if a transaction with a strategic party at a higher price was
not completed.

Due to the amount of competitively sensitive information that had been added to the virtual data room since Inverness
had previously withdrawn from the process and the addition of Strategic Buyer C in the bidding process, Matria found
that it was necessary to review the data room and take the appropriate steps to ensure that all competitively sensitive
information was redacted and that access to certain unredacted information was denied to parties that were
competitors of Matria, including Inverness. On January 16, 2008, Matria executed a confidentiality agreement with
Strategic Buyer C and granted access to the virtual data room to Strategic Buyer C. Matria also regranted access to the
data room to Inverness. Also on that date, Inverness submitted its own draft of a proposed merger agreement to Matria
for its review and consideration. Inverness and Strategic Buyer C conducted diligence on an accelerated basis
throughout the next several days. On or about January 18, 2008, Matria and The Maren Group communicated to
Inverness, Strategic Buyer A and Strategic Buyer C that best and final offers should be submitted by 5:00 p.m. on
January 21, 2008. On January 19, 2008, Matria�s counsel delivered comments to Inverness regarding the proposed
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submitted was substantially similar to the agreement that had been negotiated with Strategic Buyer A.
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On January 21, 2008, Mr. Petit received a letter from the President and CEO of Strategic Buyer C indicating that it
would require more time to make a proposal in the best interest of its company and would not be submitting a bid.
Mr. Petit responded with a letter inviting Strategic Buyer C to submit a bid outlining any additional diligence
requirements it had.

On January 21, 2008, the board held a meeting to review final bids. The board received a letter from Strategic Buyer
A, confirming the range of its original proposal, and stating that since its board would not meet until January 23, 2008,
it was not in a position to formally increase its proposed purchase price further at that time. Inverness, working with
UBS, one of Inverness� financial advisors, submitted a revised proposal to acquire Matria for $36.00 a share, with
$30.00 payable in the form of a convertible note and $6.00 payable in cash. The proposed transaction retained the
conditions set forth in Inverness� original proposal of January 9, 2008 except for the need to obtain the approval of
Inverness� stockholders for an increase in Inverness� authorized common stock. The proposed transaction would also be
fully taxable to the Matria stockholders. Following conversations between representatives of Covington & Associates
and The Maren Group, a representative of Covington & Associates contacted a representative of The Maren Group
during Matria�s board meeting and verbally increased Inverness� offer on its behalf to $39 per share, payable $32.50 in
convertible notes and $6.50 in cash. After discussion, the board determined to hold an additional meeting on
Wednesday, January 23, 2008. The board believed that the additional time would allow Inverness to receive the
approval of its board and to address certain of Matria�s board�s concerns with the Inverness proposal, to allow Strategic
Buyer A to consider improving and finalize its cash proposal and to allow Strategic Buyer C to conduct further due
diligence and reconsider its position. This additional time also would facilitate Matria�s further due diligence on
Inverness.

On January 22, 2008, The Maren Group communicated to Strategic Buyer A that it would need to refine and finalize
its proposal in the form of a final written offer and, likely, improve its proposed price in order to remain competitive.
Additionally, Mr. Petit sent a letter to Strategic Buyer C, who continued to conduct due diligence, advising it of the
new schedule and allowing it to submit a bid, subject to further confirmatory due diligence set forth in any bid letter it
may submit. The Maren Group also advised Inverness that Matria�s board was concerned about the conditions that
remained in Inverness� offer, including the condition of obtaining its lenders� consent, and the taxable aspect of the
Inverness offer. On that same day, in order to structure a deal that contained fewer conditions and offered more
favorable tax treatment for the transaction, Inverness, working with UBS, proposed to substitute a convertible
preferred stock in lieu of the convertible notes proposed in its earlier offer. Inverness indicated then that it believed the
issuance of convertible preferred stock would eliminate the requirement to obtain the consent of its lenders and allow
the parties to achieve a tax-deferred transaction.

Later in the day on January 22, 2008, Strategic Buyer A indicated that it would not be submitting a final offer and had
cancelled its board meeting that had been scheduled for the purpose of further considering the transaction.

Over the next 24 hours, Inverness and Matria continued to negotiate the terms of the merger agreement and the terms
of the convertible preferred stock to be issued in the proposed transaction. At the same time, Matria�s management,
financial advisors and external corporate counsel continued to conduct further due diligence on Inverness.

On the evening of January 23, 2008, Matria�s board met to consider the alternatives relative to a sale of Matria. The
board discussed the risks of delaying the process further, including the potential negative impact on potential awards
of business so long as the identity of the acquiror was unknown. Moreover, the board had concerns about the ability of
Strategic Buyer C to finance a superior proposal, the increased regulatory risk that a transaction with Strategic Buyer
C would pose and the potential negative reaction of certain customers to a potential transaction with Strategic Buyer
C, the consequences of which could be severe if the transaction did not close. Also, Strategic Buyer A�s cancellation of
its board meeting and failure to deliver a final, definitive offer, cast considerable doubt on Strategic Buyer A�s
continued interest in an acquisition of Matria at the high end of its price range.
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Next, representatives of The Maren Group reviewed with the board the details of the Inverness offer. Representatives
of SunTrust Robinson Humphrey then reviewed with the board certain financial analyses and delivered a written
opinion that, subject to the factors and assumptions set forth in its written opinion, the consideration to be received in
the transaction proposed by Inverness was fair to Matria�s stockholders from a financial point of view. Troutman
Sanders presented a detailed review of the terms of the proposed merger agreement. Representatives of UBS joined
the meeting by teleconference to answer questions about the convertible preferred stock to be issued in the proposed
merger and their commitment to act as a market maker for the convertible preferred stock. The board reviewed the
strategic value of the proposed combined company, the risk and merits related to the consummation of a business
combination with Inverness, the risk and benefits associated with the combination of cash and convertible preferred
stock consideration, including exposure to a decline in Inverness� stock price, the potential reaction from customers
and employees and the various advantages and disadvantages to Matria and its stockholders of the proposed
transaction. After consideration of the foregoing and further discussion of the strategic rationale of the merger and the
regulatory issues associated with the transaction, the board unanimously approved the merger agreement with
Inverness, subject to the resolution of specified open issues and confirmation of tax-deferred treatment of the
transaction.

Over the next three days, the parties negotiated final terms of the merger agreement and the convertible preferred
stock. Inverness agreed to remove additional conditions to its obligations under the merger agreement and the terms of
the preferred stock were discussed and revised further in light of Matria�s desire to achieve a tax-deferred transaction
for its stockholders.

At a meeting held on January 27, 2008, Matria�s board met to consider the transaction, including the revised terms of
the convertible preferred stock. Troutman Sanders presented a detailed review of the revised terms of the merger
agreement and the convertible preferred stock and SunTrust Robinson Humphrey reconfirmed its opinion as of that
date that the consideration to be received by Matria�s stockholders in the proposed merger was fair from a financial
point of view. The full text of the written opinion of SunTrust Robinson Humphrey, which set forth the assumptions
made, procedures followed, matters considered and limitations on the review undertaken with such opinion, is
attached as Annex D to this proxy statement/prospectus. Following additional discussion and deliberation, Matria�s
board of directors unanimously approved the merger and the other transactions contemplated by the merger
agreement, authorized the officers of Matria to enter into the merger agreement, and resolved to recommend that
Matria�s stockholders vote to adopt the merger agreement.

The merger agreement was executed by Inverness Medical Innovations, Inc., two of its subsidiaries, and Matria
Healthcare, Inc. on the evening of January 27, 2008, and before the market opened on January 28, 2008, the parties
issued a joint press release announcing the transaction.

Recommendation of Matria�s Board of Directors and Matria�s Reasons for the Merger

The Matria board of directors recommends that Matria stockholders vote �FOR� the proposal to approve the merger and
adopt the merger agreement. Matria�s board of directors determined that the proposed merger is advisable, fair to, and
in the best interests of Matria and its stockholders and approved the merger agreement. Matria�s board of directors
consulted with senior management, its legal counsel and its financial advisors in reaching its decision to approve the
merger. Matria�s board of directors also took into account a number of factors in its deliberations concerning the
merger, including, but not limited to, the following:

� Matria�s current business, prospects, financial condition, results of operations and strategy, including industry
consolidation which may have limited Matria�s future opportunities;

� 
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current market conditions and Matria�s historical trading price, along with the board of directors� belief that
Matria was undervalued in the market and the fact that accurately predicting revenues would continue to
become more difficult as Matria pursued future initiatives;

� Inverness� proposal affords Matria�s stockholders with an opportunity to exchange their common stock for
Inverness convertible preferred stock and cash at a price that represents a substantial premium over
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the closing price of Matria common stock immediately prior to the public announcement of Matria�s intention
to pursue strategic alternatives;

� the liquidity that the cash component of the merger consideration would provide to Matria stockholders;

� Inverness� 5-year compounded annual growth rate of 27% in its stock price and outstanding revenue growth;

� by combining Matria with Inverness, Matria�s stockholders would participate in the benefits of synergies
expected to be derived from the merger. Given the complementary nature of the technology and products of
Matria and Inverness, the combined company is expected to be able to serve the health management market
more effectively and efficiently. For example, following the merger:

� the combined company is expected to be able to leverage Matria�s expertise in disease management and
wellness and its technology and informatics assets to significantly improve the health management of
patients, and will complement the Paradigm Health and Alere businesses acquired by Inverness;

� the combined company will have greater capacity to broaden the outreach of outstanding disease
management, productivity enhancement, maternity management and informatics products and services and
will present an expanded footprint of products and services to physicians and consumers;

� the combined company is expected to generate significant cost synergies, including from sales and
marketing efforts and through the elimination of the costs of operating Matria as an independent
company; and

� the combined company may be able to compete more effectively than Matria alone due to greater marketing
resources and financial strength, which may present improved opportunities for marketing the products of
the combined company.

� financial analysis and other information with respect to the companies presented by The Maren Group to the
Matria board of directors, along with SunTrust Robinson Humphrey�s opinion that, as of the date of its
opinion and based upon and subject to the assumptions, procedures, factors, limitations and qualifications set
forth in such opinion, the merger consideration is fair from a financial point of view to Matria�s stockholders;

� the terms of the merger and the merger agreement are fair to Matria�s stockholders in light of the following
considerations:

� the belief of the Matria directors that the terms of the merger agreement, including the parties� mutual
representations, warranties and covenants, and closing conditions, are reasonable and that the prospects for
completing the merger are high;

� the ability of Matria�s board of directors to change its recommendation in order to comply with the Matria
directors� fiduciary duties or to terminate the merger agreement to enter into an agreement for an
unsolicited superior proposal subject to a reasonable termination fee;

� the analyses of Matria�s management, financial advisors and legal counsel, including information relating
to the due diligence review that was conducted regarding Inverness� business;

� Matria�s board of directors� view that the combination of the businesses of Matria and Inverness would
result in an organization with greater financial, technical and other resources than Matria could provide as
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� the fact that the transaction would allow Matria�s stockholders to receive cash, along with an interest in
Inverness, and thereby provide the stockholder with both liquidity and an opportunity to participate in the
potential success of Matria, as well as that of Inverness;
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� the expected tax treatment for Matria�s stockholders of the exchange of Matria common stock for Inverness
convertible preferred stock;

� the process undertaken on behalf of Matria to solicit indications of interest in a possible transaction with
Matria and Matria�s board of directors� view, based on this process, as to the potential for other third parties
to enter into strategic relationships with or to acquire Matria; and

� Matria�s board of directors� assessment of Matria�s strategic alternatives and its view that merging with
Inverness at the proposed merger consideration presented a more attractive opportunity than staying
independent.

The Matria board of directors also considered a number of potentially negative factors in its deliberations concerning
the merger, including:

� the risk that the integration of the two companies� management and cultures might not be accomplished quickly
or smoothly;

� the loss of control over the future operations of Matria following the merger;

� the potential loss of key Matria and Inverness employees critical to the ongoing success of Matria�s and
Inverness� businesses and to the successful integration of the two companies;

� the risk that the merger may not be completed in a timely manner, or at all;

� to extent that the Matria stockholders receive cash consideration, they will not participate in future growth
potential of the combined company;

� the fact that the preferred stock portion of the merger consideration may decline in value prior to the
consummation of the merger;

� the possible effects of the provisions in the merger agreement regarding termination fees;

� the potential adverse effect of the public announcement of the transaction on Matria�s customers, suppliers and
distributors and other key relationships, its ability to attract and retain key management, marketing and
technical personnel, and its overall competitive position;

� the possible adverse impact arising from senior management devoting significant time and effort to completing
the transaction and integrating the two businesses;

� the fact that Matria would be forgoing other potential opportunities by entering into the merger agreement; and

� the other risks described above under �Risk Factors� beginning on page 26 of this proxy statement/prospectus.

This discussion of information and factors considered by the Matria board of directors is not intended to be exhaustive
but is intended to summarize those factors considered by the Matria board of directors that it viewed as material. In
view of the wide variety of factors considered by the Matria board of directors, the Matria board of directors did not
find it practicable to quantify or otherwise assign relative weights to the specific factors considered. However, Matria�s
board of directors concluded that the potential benefits of the merger outweighed the potential negative factors and
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that, overall, the proposed merger had greater potential benefits for Matria�s stockholders than other strategic
alternatives or continuing as a stand-alone entity. After taking into account all of the factors set forth above, the Matria
board of directors agreed that the proposed merger is advisable and fair to, and in the best interests of, Matria�s
stockholders, and approved the merger agreement.

Opinion of Matria�s Financial Advisor

Matria retained SunTrust Robinson Humphrey as financial advisor on January 10, 2008. In connection with that
engagement, the Matria board of directors requested that SunTrust Robinson Humphrey evaluate the
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fairness, from a financial point of view, to the holders of Matria�s outstanding common stock of the merger
consideration to be received by such holders pursuant to the merger agreement.

At the January 27, 2008 meeting of the Matria board of directors, SunTrust Robinson Humphrey gave its opinion
(updating and confirming the opinion that SunTrust Robinson Humphrey had delivered on January 23, 2008) that, as
of such date and based upon and subject to various qualifications and assumptions described with respect to its
opinion, the merger consideration to be received by the stockholders of Matria pursuant to the merger agreement is
fair, from a financial point of view, to the holders of Matria�s outstanding common stock.

The full text of the written opinion of SunTrust Robinson Humphrey, dated January 27, 2008, which sets forth the
assumptions made, matters considered, and limits on the scope of review undertaken, is attached as Annex D to this
proxy statement/prospectus. The summary of the opinion of SunTrust Robinson Humphrey set forth in this proxy
statement/prospectus is qualified in its entirety by reference to the full text of such opinion.

Holders of Matria common stock are urged to read this opinion in its entirety. SunTrust Robinson Humphrey�s opinion,
which is addressed to the Matria board of directors, is directed only to the fairness, from a financial point of view, of
the merger consideration to be received by holders of Matria common stock in connection with the proposed merger.
SunTrust Robinson Humphrey�s opinion does not constitute a recommendation to any holder of Matria common stock
as to how such stockholder should vote at the special meeting of Matria stockholders and does not address any other
aspect of the proposed merger or any related transaction. SunTrust Robinson Humphrey does not express any opinion
as to the likely trading range of Inverness preferred stock or common stock following the merger, which may vary
depending on numerous factors that generally impact the price of securities or on the financial condition of Inverness
at that time.

In connection with rendering its opinion, SunTrust Robinson Humphrey, among other things:

� reviewed the financial terms and conditions as stated in the merger agreement;

� reviewed the audited financial statements of Matria as of and for the years ended December 31, 2003, 2004,
2005 and 2006 and the unaudited financial statements for the nine month period ended September 30, 2007;

� reviewed Matria�s annual report filed on Form 10-K for the fiscal year ended December 31, 2006 and the
quarterly report filed on Form 10-Q for the quarter ended September 30, 2007;

� reviewed Inverness� annual report filed on Form 10-K for the year ended December 31, 2006 and the quarterly
report filed on Form 10-Q for the quarter ended September 30, 2007;

� reviewed other Matria and Inverness financial and operating information requested from and/or provided by
Matria and Inverness, respectively;

� reviewed certain other publicly available information on Matria and Inverness;

� discussed with members of the senior management of Matria and Inverness certain information relating to the
aforementioned; and

� considered such other quantitative and qualitative factors that SunTrust Robinson Humphrey deemed to be
relevant to its analysis.
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In connection with its review, SunTrust Robinson Humphrey assumed and relied upon the accuracy and completeness
of all information supplied or otherwise made available to SunTrust Robinson Humphrey by Matria, Inverness or any
other party, and did not undertake any duty or responsibility to verify independently any such information. SunTrust
Robinson Humphrey has not made or obtained an independent appraisal of the assets or liabilities (contingent or
otherwise) of Matria. With respect to financial forecasts and other information and data provided to or otherwise
reviewed by or discussed with SunTrust Robinson Humphrey, SunTrust Robinson Humphrey assumed that such
forecasts and other information and data were reasonably prepared in good faith on bases reflecting the best currently
available estimates and judgments of management, and relied upon each party to advise SunTrust Robinson
Humphrey promptly if any information previously
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provided became inaccurate or was required to be updated during the period of its review. Based upon the terms
specified in the merger agreement, SunTrust Robinson Humphrey assumed that the transaction will qualify as a
reorganization under the provisions of Section 368(a) of the Internal Revenue Code.

In rendering its opinion, SunTrust Robinson Humphrey assumed that the transaction would be consummated on the
terms described in the merger agreement as provided to SunTrust Robinson Humphrey by Matria. Furthermore,
SunTrust Robinson Humphrey assumed, in all respects material to its analysis, that the representations and warranties
of each party contained in the merger agreement were true and correct, that each party will perform all of the
covenants and agreements required to be performed by it under the merger agreement and that all conditions to the
consummation of the merger will be satisfied without being waived. SunTrust Robinson Humphrey also assumed that
all material governmental, regulatory or other consents and approvals will be obtained and that, in the course of
obtaining any necessary governmental, regulatory or other consents and approvals, or any amendments, modifications
or waivers to any documents to which Matria is a party, as contemplated by the merger, no restrictions will be
imposed or amendments, modifications or waivers made that would have any material adverse effect on Matria.
SunTrust Robinson Humphrey based its financial analysis on merger consideration with a value of $39.00 per share of
Matria common stock through a combination of (i) $6.50 in cash, and (ii) a portion of a share of newly created
convertible preferred stock of Inverness, having a stated value of $32.50 (the $400 liquidation value of a share of
Inverness Series B preferred stock multiplied by 0.08125, which is the exchange ratio for the issuance of Inverness
Series B preferred stock in the merger). SunTrust Robinson Humphrey expressed no opinion as to the underlying
business decision to effect the transaction, the structure or the tax consequences of the merger agreement, or the
availability or advisability of any alternatives to the transaction. In the capacity of rendering the opinion, SunTrust
Robinson Humphrey reviewed the terms of the merger agreement and offered no judgment as to the negotiations
resulting in such terms. SunTrust Robinson Humphrey expressed no opinion as to the future performance or long-term
viability of Matria, Inverness or the price at which securities of Inverness including the Series B preferred stock issued
in connection with the merger will trade in the market after the transaction.

In conducting its investigation and analyses and in arriving at its opinion, SunTrust Robinson Humphrey took into
account such accepted financial and investment banking procedures and considerations as it deemed relevant,
including the review of: (i) the current and projected financial position and results of operations of Matria; (ii) the
historical market prices and trading activity of the common stock of Matria; (iii) historical and projected revenues,
operating earnings, net income and capitalization of Matria and certain other publicly held companies in businesses
SunTrust Robinson Humphrey believes to be comparable to Matria; (iv) financial and operating information
concerning selected business combinations which SunTrust Robinson Humphrey deemed to be comparable in whole
or in part; (v) historical acquisition premiums paid relative to the market stock prices of selected companies; (vi) the
discounted present value of the projected future cash flows of Matria; and (vii) the general condition of the securities
markets.

The following summarizes the material financial analyses presented by SunTrust Robinson Humphrey to the Matria
board of directors at its meeting January 27, 2008, which material was considered by SunTrust Robinson Humphrey in
rendering the opinion described below. No company or transaction used in the analyses described below is directly
comparable to Matria, Inverness or the contemplated merger.
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Trading Analysis.  SunTrust Robinson Humphrey analyzed historical closing prices of Matria and compared them to
the value of the proposed merger consideration. The results of this analysis are summarized below:

Price per Implied
Share Premium

Merger Consideration Value $ 39.00 �
Matria Closing Stock Price 1 Day Prior to Announcement of Pursuit of Strategic
Alternatives (1/14/08) $ 24.47 59.4%
Matria Closing Stock Price on January 25, 2008 $ 30.69 27.1%
52-Week High Matria Stock Price (6/1/07) $ 32.49 20.0%
30 Day Trading Average at January 25, 2008 $ 24.72 57.7%
60 Day Trading Average at January 25, 2008 $ 23.98 62.6%
90 Day Trading Average at January 25, 2008 $ 24.72 57.7%
180 Day Trading Average at January 25, 2008 $ 26.64 46.4%

Selected Public Companies Analysis.  SunTrust Robinson Humphrey analyzed the relative valuation multiples of 15
publicly-traded companies in disease management, benefits management, healthcare information services and other
businesses SunTrust Robinson Humphrey believes to be comparable to Matria, including:

� Disease Management / Patient-Centric Care
� Healthways, Inc.
� I-trax, Inc.
� WebMD Health Corp.

� Healthcare Information Services
� Allscripts Healthcare Solutions, Inc.
� Cerner Corporation
� Eclipsys Corporation
� McKesson Corporation

� Benefits Management / PBMs
� Allion Healthcare, Inc.
� BioScrip, Inc.
� Express Scripts, Inc.
� Healthextras, Inc.
� Medco Health Solutions, Inc.
� National Medical Health Card Systems, Inc.
� Omnicare, Inc.
� SXC Health Solutions Corp.

SunTrust Robinson Humphrey calculated various financial multiples for each company, including (i) enterprise value
(market value plus debt, less cash) compared to earnings before interest, taxes, depreciation or amortization, or
EBITDA; (ii) enterprise value (market value plus debt, less cash) compared to revenue; and (iii) equity value per share
compared to earnings per share, using the actual results of the most recently ended fiscal quarter for each company,
respectively, and Wall Street consensus estimates for the selected companies and Matria for the calendar year ending
December 31, 2008. The estimates published by Wall Street research analysts were not prepared in connection with
the transaction or at SunTrust Robinson Humphrey�s request and may or may not prove to be accurate. SunTrust
Robinson Humphrey reviewed the mean, median, minimum and maximum relative valuation multiples of the selected
public companies and compared them to
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corresponding valuation multiples for Matria implied by the merger consideration. The results of the selected public
companies analysis are summarized below:

CY 2008 Estimates
Enterprise

Value
Enterprise

Value
Equity Value

per
Valuation Multiples to EBITDA to Revenue Share to EPS

Mean 12.2x 1.4x 23.8x
Median 12.2x 0.9x 23.0x
Minimum 4.6x 0.2x 10.4x
Maximum 22.8x 4.7x 46.2x

Merger Consideration 12.8x 3.1x 31.2x

Selected Transaction Analysis.  SunTrust Robinson Humphrey analyzed publicly available information relating to
selected acquisitions of disease management, benefits management and healthcare information services companies
and prepared a summary of the relative valuation multiples paid in these transactions. The selected transactions used
in the analysis included:

� British United Provident Association, Ltd. acquisition of Health Dialog Services Corporation

� Inverness Medical Innovations, Inc. acquisition of ParadigmHealth, Inc.

� UnitedHealth Group Incorporated acquisition of Fiserv Health, Inc.

� Inverness Medical Innovations, Inc. acquisition of Alere Medical, Inc.

� Medco Health Solutions, Inc. acquisition of PolyMedica Corporation

� Healthways, Inc. acquisition of AXIA Health Management, LLC

� Magellan Health Services, Inc. acquisition of ICORE Healthcare, LLC

� Matria Healthcare, Inc. acquisition of CorSolutions Medical, Inc.

� Express Scripts, Inc. acquisition of Priority Healthcare Corporation

� Aetna Inc. acquisition of ActiveHealth Management

� SHPS Holdings, Inc. acquisition of Landacorp, Inc.

� I�trax, Inc. acquisition of Meridian Occupational Healthcare Associates, Inc. (dba CHD Meridian Healthcare)

� Healthways, Inc. acquisition of StatusOne Health Systems

� Philips Holding USA Inc. acquisition of Visicu, Inc.
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� Vista Equity Partners acquisition of Sunquest Information Systems Inc. from Misys Healthcare Systems, Inc.

� Battery Ventures acquisition of Quovadx, Inc.

� Onex Healthcare Holdings, Inc. acquisition of Eastman Kodak Company Health Group

� WebMD Health Corp. acquisition of Subimo, LLC

� DST Systems, Inc. acquisition of Amysis Synertech, Inc.

� WebMD Health Corp. acquisition of Summex Corporation

� Allscripts Healthcare Solutions, Inc. acquisition of A4 Health Systems, Inc.

� Merge Technologies Incorporated acquisition of Cedara Software Corp.

SunTrust Robinson Humphrey examined valuation multiples of transaction enterprise value compared to the target
companies� revenue and EBITDA, in each case for twelve months ended prior to announcement of
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the transaction, where such information was publicly available. SunTrust Robinson Humphrey reviewed the mean,
median, minimum and maximum relative valuation multiples of the selected transactions and compared them to the
corresponding valuation multiples for Matria implied by the merger consideration. The results of the selected
transactions analysis are summarized below:

Enterprise Value to
Trailing Twelve

Months
Valuation Multiples Revenue EBITDA

Mean* 3.2x 17.2x
Median 3.5x 17.3x
Minimum 0.7x 11.1x
Maximum 8.0x 328.6x

Merger Consideration 3.3x 14.5x

* Outliers excluded from mean calculation

Transaction Premium Analysis.  SunTrust Robinson Humphrey analyzed the stock price premiums paid in 73
healthcare related merger and acquisition transactions announced since January 1998 with target company enterprise
values between $500.0 million and $1,500.0 million. SunTrust Robinson Humphrey measured each transaction price
per share relative to: (i) each target�s closing price per share on the trading day prior to announcement of the
transaction; and (ii) the target�s closing price per share on the trading day 30 trading days prior to the announcement of
the transaction. The results of the transaction premium analysis are summarized below:

Implied Premium
1 Day
Prior 30 Days Prior

Mean 36.9% 47.8%
Median 28.0% 38.3%
Minimum (2.0%) (16.9%)
Maximum 220.0% 161.4%

Merger Consideration 27.1% 82.7%

Discounted Cash Flow Analysis.  SunTrust Robinson Humphrey analyzed the discounted present value of Matria�s
projected free cash flows for the years ending December 31, 2008 through 2011 on a standalone basis utilizing three
methods. SunTrust Robinson Humphrey used the unleveraged free cash flows, defined as earnings before interest,
after taxes, plus depreciation, plus amortization, less capital expenditures, less investment in working capital.

Two of the discounted cash flow analyses were based on projections of the financial performance of Matria that
represented the best available estimates and judgment of management. The third discounted cash flow analysis was
based on the projections of Wall Street research analysts where extended projections were available. The estimates
published by Wall Street research analysts were not prepared in connection with the merger or at SunTrust Robinson
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Humphrey�s request and may or may not prove to be accurate. Consistent with the periods included in the financial
projections, SunTrust Robinson Humphrey used calendar year 2011 as the final year for the analysis and applied
multiples, ranging from 6.0x to 10.0x, to calendar year 2011 EBITDA in order to derive a range of terminal values for
Matria in 2011.

The projected unleveraged free cash flows and terminal values were discounted using rates ranging from 10.0% to
15.0% in the first and third analyses, which reflected the weighted average after�tax cost of debt and equity capital
associated with executing Matria�s business plan. In the second analysis, the projected unleveraged free cash flows and
terminal values were discounted using rates ranging from 12.0% to 17.0%, which reflected the weighted after-tax cost
of debt and equity capital associated with executing Matria�s business plan, plus an estimated adjustment for execution
risk in achieving management projections. The resulting range of present values was adjusted by Matria�s current
capitalization and divided by the number of
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diluted shares outstanding in order to arrive at a range of present values per Matria share. SunTrust Robinson
Humphrey reviewed the range of share prices derived in the discounted cash flow analyses and compared them to the
price per share for Matria implied by the merger consideration. The results of the discounted cash flow analysis are
summarized below:

Equity Value per Share
Matria

Management
Matria Projections

with Wall Street

Projections
Execution Risk

Premium Projections

Mean $ 52.34 $ 48.23 $ 22.63
Minimum $ 33.88 $ 31.10 $ 13.26
Maximum $ 70.80 $ 65.35 $ 31.99

Merger Consideration $ 39.00 $ 39.00 $ 39.00

Additional Considerations.  The preparation of a fairness opinion is a complex process and is not necessarily
susceptible to a partial analysis or summary description. SunTrust Robinson Humphrey believes that its analysis must
be considered as a whole and that selecting portions of its analyses, without considering the analyses taken as a whole,
would create an incomplete view of the process underlying the analyses set forth in its opinion. In addition, SunTrust
Robinson Humphrey considered the results of all such analyses and did not assign relative weights to any of the
analyses, but rather made qualitative judgments as to significance and relevance of each analysis and factor, so the
ranges of valuations resulting from any particular analysis described above should not be taken to be SunTrust
Robinson Humphrey�s view of the actual value of Matria.

In performing its analyses, SunTrust Robinson Humphrey made numerous assumptions with respect to industry
performance, general business, economic and regulatory conditions and other matters, many of which are beyond the
control of Matria. The analyses performed by SunTrust Robinson Humphrey are not necessarily indicative of actual
values, trading values or actual future results which might be achieved, all of which may be significantly more or less
favorable than suggested by such analyses. Such analyses were provided to the Matria board of directors and were
prepared solely as part of SunTrust Robinson Humphrey�s analysis of fairness, from a financial point of view, to the
holders of Matria common stock of the consideration to be received by such holders in connection with the proposed
merger. The analyses do not purport to be appraisals or to reflect the prices at which companies may actually be sold,
and such estimates are inherently subject to uncertainty. The analyses performed by SunTrust Robinson Humphrey,
particularly those based on forecasts, are not necessarily indicative of actual values or actual future results, which may
be significantly more or less favorable than suggested by such analyses. The opinion of SunTrust Robinson Humphrey
was one of many factors taken into consideration by the Matria board of directors in making its determination to
approve the merger. Consequently, the analyses described above should not be viewed as determinative of the Matria
board of directors� or Matria management�s opinion with respect to the value of Matria. Matria placed no limits on the
scope of the analysis performed, or opinion expressed, by SunTrust Robinson Humphrey.

SunTrust Robinson Humphrey�s opinion was necessarily based upon market, economic, financial and other
circumstances and conditions existing and disclosed to it on January 27, 2008, and any material change in such
circumstances and conditions may affect SunTrust Robinson Humphrey�s opinion, but SunTrust Robinson Humphrey
does not have any obligation to update, revise or reaffirm that opinion.

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 157



SunTrust Robinson Humphrey is actively involved in the investment banking business and regularly undertakes the
valuation of investment securities in connection with public offerings, private placements, business combinations and
similar transactions. For services rendered in connection with the delivery of its opinion, Matria paid SunTrust
Robinson Humphrey a fee of $750,000 upon delivery of its opinion. Matria also agreed to reimburse SunTrust
Robinson Humphrey for its expenses incurred in connection with its services, including fees and expenses of its
counsel, and will indemnify SunTrust Robinson Humphrey against certain liabilities arising out of its engagement. In
the ordinary course of business, SunTrust Robinson Humphrey may trade in the securities of Matria and Inverness for
its own account and for the accounts of its customers and accordingly, may at any time hold a long or short position in
such securities. SunTrust Robinson Humphrey has also performed various investment banking services for Matria in
the past and has received customary fees for such services.
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Inverness� Reasons for the Transaction

In reaching its decision to approve the transaction, including the merger and the upstream merger, Inverness� board of
directors determined that the transaction, including the merger and the upstream merger, is in the best interests of
Inverness and its stockholders. The decision by Inverness� board of directors was reached after consulting with
Inverness� management and its financial and legal advisors, and after consideration of various factors, including:

� Inverness management�s view of the financial performance of Inverness and Matria before and after giving
effect to the merger;

� Inverness� familiarity with Matria�s services and the expected market for those services;

� the developmental status of Inverness� own health enhancement and wellness programs, and the estimated costs
expected to be incurred in connection with the continued development of such patient-centered services;

� the potential benefits of combining Inverness� existing health management businesses, including Alere and
Paradigm Health, with Matria�s historical business;

� the potential benefits of owning and operating both rapid diagnostic businesses and health management
businesses;

� the belief that health management services are growing at an increased rate relative to some of Inverness�
existing businesses as a result of the development and acceptance of the services provided by the health
management services industry;

� the type and amount of consideration to be paid in the transaction, including the proposal to pay a premium
over the then-current market price of Matria common stock;

� the terms of the convertible preferred stock to be offered by Inverness and the relationship of the convertible
preferred stock to Inverness common stock;

� the terms of the merger agreement;

� then-current financial market conditions and historical market prices, volatility and trading information for the
Inverness common stock and Matria common stock; and

� the results of the due diligence investigation conducted by Inverness� management, accountants and legal
counsel.

The decision of the Inverness board of directors to approve the merger was based on the potential benefits of the
merger that the Inverness board of directors believed would contribute to the success of Inverness� business and
corresponding benefits to Inverness, including:

� the complementary nature of the business of Matria to the business of Inverness� recently acquired subsidiaries,
Alere and Paradigm Health;

� 
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the opportunity to acquire and commercialize certain integrated comprehensive health enhancement and
disease management programs of Matria; and

� the opportunity for the combined company to achieve cost savings through the combination of complementary
information technology systems and other operational synergies.

In considering the merger, the Inverness board of directors also identified and considered a number of potentially
negative factors, including the following:

� the risk that the value of the Matria business could decline after the execution of the merger agreement,
particularly in light of the fact that the exchange ratio would not be adjusted to reflect declines in the market
price of the Matria common stock;
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� the risk that the potential benefits of the merger would not be realized fully as a result of challenges the
companies might face in integrating their technology, personnel and operations, as well as general
industry-wide or economic conditions or other factors;

� the risk that after the merger Inverness could lose important current customers of Inverness, including the
businesses conducted by Alere and Paradigm Health, or Matria;

� the risk that, if the merger is not consummated, Inverness� management would have devoted substantial time
and resources to the combination at the expense of attending to and growing Inverness� business or other
business opportunities;

� the uncertainty associated with operating a disease management company and whether any benefits would be
achieved from having both disease management businesses and rapid diagnostic businesses within the same
company;

� the potential financial and credit market reaction to Inverness making further investments in service rather than
product businesses;

� the differing multiples that the market may apply to service businesses, such as Matria, and rapid diagnostic
businesses;

� the risks associated with the additional demands that the acquisition of Matria would place on management,
particularly in light of the already substantial additional demands placed on management by the recent
acquisitions of Alere and Paradigm Health, and the additional challenges that management would face in
integrating the operations of Inverness, Matria, Alere and Paradigm Health, if the Matria acquisition were to be
consummated; and

� the potential adverse impact of the resale of additional shares of Inverness capital stock into the stock market
after the closing, which could have the effect of putting downward pressure on the trading price of Inverness
common stock.

The foregoing discussion of the information and factors considered by the Inverness board of directors is not intended
to be exhaustive but is believed to include all material factors considered by the Inverness board. In view of the
variety of factors considered in connection with its evaluation of the merger, the Inverness board of directors did not
quantify or otherwise assign relative weights to the factors considered in reaching its conclusions. In addition,
individual members of the Inverness board of directors may have given different weights to different factors.
However, on an overall basis, the Inverness board of directors concluded that the factors favoring the merger outweigh
the countervailing factors.

For the strategic reasons set forth above, after consultation with Inverness� senior management and its advisors and
consideration of the terms and conditions of the merger agreement and the transactions contemplated by the merger
agreement, the Inverness board of directors determined that the merger was in the best interests of Inverness and its
stockholders.

Interests of Executive Officers and Directors of Matria in the Merger

In considering the recommendation of the Matria board of directors with respect to the merger, Matria stockholders
should be aware that certain executive officers and directors of Matria have interests in the merger that may be
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different from, or in addition to, the interests of Matria stockholders generally. The Matria board of directors was
aware of the interests described below and considered them, among other matters, when adopting the merger
agreement and recommending that Matria stockholders vote to approve the merger and adopt the merger agreement.
These interests are summarized below.

Matria Shares of Common Stock; Stock Options and Restricted Stock

Officers and directors of Matria who own Matria common stock will receive the merger consideration on the same
terms as all of the other stockholders of Matria. As of February 1, 2008, the members of the Matria board of directors
and the executive officers of Matria (including Richard M. Hassett, M.D., Matria�s former
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President and Chief Operating Officer), together with their affiliated entities, owned 1,008,512 outstanding shares of
Matria common stock, or approximately 4.6% of the shares of Matria common stock outstanding, and accordingly are
eligible to receive approximately $6,555,328 in cash and 81,941 shares of Inverness Series B preferred stock in the
transaction for these shares.

As of February 1, 2008, the executive officers (including Richard M. Hassett, M.D., Matria�s former President and
Chief Operating Officer) of Matria also hold 228,634 shares of restricted stock, of which 228,634 shares are unvested.
In accordance with the merger agreement, any shares of restricted stock outstanding immediately prior to the merger
that had not vested by their terms or otherwise shall vest and become free of such restrictions and at the effective time
of the merger each such share shall be considered an outstanding share of Matria common stock for all purposes of the
merger agreement, including the right to receive the merger consideration. Accordingly, such executive officers are
eligible to receive approximately $1,486,121 in cash and 18,576 shares of Inverness Series B preferred stock in the
aggregate for their shares of Matria restricted stock in the transaction.

In addition, as of February 1, 2008 the board members and executive officers of Matria (including Richard M.
Hassett, M.D., Matria�s former President and Chief Operating Officer) hold options to acquire 1,495,337 shares of
Matria common stock, with exercise prices ranging from $5.84 to $40.33 per share. The stock option plans under
which these options were granted provide for the acceleration in full of any unvested options in connection with, but
prior to consummation of, a change in control of Matria. The merger would constitute a change of control for purposes
of these stock option plans. The stock option plans under which these options were granted also provide that the
holder may exercise the accelerated options before the change in control. In the event that the board members and/or
executive officers elect to exercise such options prior to the consummation of the merger, then the board members
and/or executive officers would be eligible to receive the merger consideration.

As of February 1, 2008, the board members and executive officers of Matria (including Richard M. Hassett, M.D.,
Matria�s former President and Chief Operating Officer) currently hold unvested stock options to acquire
339,083 shares of Matria common stock. Assuming for these purposes only, if the merger became effective on
March 31, 2008, the vesting of these stock options will be accelerated and the aggregate in-the-money value of such
accelerated stock options (assuming a value of $39.00 per share of Matria common stock, which represents the right to
receive $6.50 in cash and a portion of a share of Inverness Series B preferred stock having a stated value of $32.50)
would be approximately $3,308,000, which number excludes options to purchase 15,320 shares that will vest between
February 1, 2008 and March 31, 2008. As of February 1, 2008, the board members and executive officers of Matria
(including Dr. Hassett) hold vested stock options to acquire 1,156,254 shares of Matria common stock, and the
aggregate in-the-money value of such vested stock options (assuming a value of $39.00 per share of Matria common
stock, which represents the right to receive $6.50 in cash and a portion of a share of Inverness Series B preferred stock
having a stated value of $32.50) as of February 1, 2008 is approximately $24,027,146, which number includes options
to purchase 15,320 shares that will vest between February 1, 2008 and March 1, 2008. Any stock options to acquire
shares of Matria common stock remaining outstanding immediately prior to the merger will be assumed by Inverness
and be converted into options to acquire shares of Inverness common stock. For more information about these options
and shares of restricted stock, please read the sections of this proxy statement/prospectus entitled �The Merger
Agreement � Treatment of Matria Stock Options and Assumption of Matria Stock Option Plans� beginning on page 91
of this proxy statement/prospectus and �The Merger Agreement � Treatment of Matria Restricted Stock� beginning on
page 92 of this proxy statement/prospectus.

Change of Control Severance and Post-Employment Benefits

Matria has entered into change-in-control severance agreements with each of the following executive officers: Parker
H. Petit; Thomas D. Underwood; Yvonne V. Scoggins; Roberta L. McCaw; Thornton A. Kuntz, Jr.; and Jeffrey L.
Hinton; and with Richard M. Hassett, M.D., Matria�s former President and Chief Operating Officer. The agreements
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provide for compensation to the executive in the event the executive�s employment with Matria is terminated within
three years following the consummation of a �change-in-control� for reasons other than the executive�s death, disability,
retirement, �Cause� (as defined in the respective
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agreements), or if the executive terminates employment other than for �Good Reason� (as defined in the respective
agreements). The merger will constitute a change-in-control under these agreements. It is anticipated that Matria will
amend its agreements with Dr. Hassett so that he will receive benefits equivalent to those he would have received if
his employment had been terminated after the merger. The compensation payable under the agreements is a lump sum
severance payment equal to a multiple of the executive�s annual base salary, targeted base bonus and car allowance as
of the date of the change-in-control. The multiple applicable to Mr. Petit and Ms. Scoggins is three. The multiple
applicable to Dr. Hassett, Ms. McCaw, Mr. Kuntz, Mr. Underwood and Mr. Hinton is two. In addition, following
termination of employment, the executives are entitled to receive for a period of three years in the case of Mr. Petit
and Ms. Scoggins and two years in the case of Dr. Hassett, Ms. McCaw, Mr. Kuntz, Mr. Underwood and Mr. Hinton,
life, health insurance coverage, and certain other fringe benefits equivalent to those in effect at the date of termination
and will be entitled to receive additional amounts, if any, relating to any excise taxes imposed on the executive as a
result of Section 280G of the Internal Revenue Code. The agreements require the executive to comply with certain
covenants that preclude the executive from competing with Matria or soliciting customers or employees of Matria for
a period following termination of employment equal to the period for which fringe benefits are continued under the
applicable agreement. In addition, Matria maintains a Supplemental Executive Retirement Plan, which we refer to
throughout this proxy statement/prospectus as the �SERP,� for Ms. McCaw and Mr. Kuntz. The SERP provides for
enhanced benefits in the event of a change in control, including crediting Ms. McCaw with three years of additional
service under the SERP and eliminating, for both Ms. McCaw and Mr. Kuntz, the requirement of attaining age 55 to
achieve 100% vesting. As a result, both Ms. McCaw and Mr. Kuntz will be 100% vested in their SERP benefit upon
the change in control. Under the terms of the SERP, Ms. McCaw and Mr. Kuntz are also entitled to receive tax
mitigation payments in an amount of approximately 44% of the amount initially contributed by Matria to the SERP.

Estimated Current Value of Change of Control Benefits

Based on a hypothetical termination date of March 31, 2008, the value of the post-employment payments due to
Matria�s executive officers (or, in the case of Dr. Hassett, former executive officers) in the event of a change of control
have been set forth on the following table.

Value of
Name and Cash Accelerated

Principal Position Severance(1) Bonus Benefits
Equity

Awards(2) Tax Gross-Ups
Retirement

Plans Total

Parker H. Petit $ 1,732,500 $ 1,212,750 $ 236,976 $ 4,370,272 $ 2,298,799 � $ 9,851,297
Chairman of the
Board and Chief
Executive Officer
Jeffrey L. Hinton $ 572,000 $ 257,400 $ 92,506 $ 647,576 $ 520,563 � $ 2,090,045
Senior Vice
President and
Chief Financial
Officer
Thomas D.
Underwood $ 823,000 $ 493,800 $ 79,560 $ 1,950,000 $ 1,190,659 � $ 4,537,019
President and
Chief Operating
Officer

$ 542,100 $ 216,840 $ 78,214 $ 782,312 $ 235,846(3) $ 454,039(4) $ 2,309,351
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Roberta L.
McCaw
Senior Vice
President, General
Counsel and
Secretary
Yvonne V.
Scoggins $ 813,150 $ 325,260 $ 134,253 $ 848,616 � � $ 2,121,279
Senior Vice
President Business
Analysis
Thornton A.
Kuntz, Jr. $ 478,400 $ 191,360 $ 85,234 $ 718,486 $ 306,687(3) $ 460,407(4) $ 2,240,574
Senior Vice
President and
Chief
Administrative
Officer
Richard M.
Hassett M.D.(5) $ 822,900 $ 493,740 $ 97,360 $ 2,509,866 $ 1,193,257 � $ 5,117,123
Former President
and Chief
Operating Officer

(1) Calculated based on the executive officer�s base salary as of February 1, 2008.

(2) Calculated by assuming that the shares of common stock underlying such options have an assumed value equal
to $39.00 per share of Matria common stock. However, given the recent volatility in the trading
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prices of Matria�s and Inverness� common stock, it is possible that the actual value of the common stock
underlying such options may be less than $39.00 per share.

(3) This figure represents tax mitigation payments under the SERP.

(4) This figure represents Ms. McCaw�s three years of additional service under the SERP and since for both
Ms. McCaw and Mr. Kuntz, the requirement of attaining age 55 to achieve 100% vesting will be eliminated both
Ms. McCaw and Mr. Kuntz will be 100% vested in their SERP benefit upon the change in control. Under the
terms of the SERP, Ms. McCaw and Mr. Kuntz are also entitled to receive tax mitigation payments in an amount
of approximately 44% of the amount initially contributed by Matria to the SERP. The value of such additional
tax mitigation payments is not reflected in the amounts set forth above in the column entitled �Retirement Plans,�
but is reflected in the column above entitled �Tax Gross-Ups.�

(5) Dr. Hassett served as Matria�s President and Chief Operating Officer until January 29, 2008. The amounts set
forth in this table for Dr. Hassett assume that, as anticipated, his agreements with Matria are amended to
preserve benefits equivalent to those he would have received if his employment had been terminated after the
merger.

Indemnification; Directors� and Officers� Insurance

Inverness has agreed that, for a period of six years after the merger, the indemnification obligations in Matria�s
certificate of incorporation and bylaws and any Matria indemnification agreements will survive. Inverness will cause
the certificate of incorporation and bylaws of Matria after the merger to reflect provisions at least as favorable as the
indemnification and exculpation provisions in Matria�s current certificate of incorporation and bylaws and, for a period
of six years after the merger, Inverness will not amend, repeal or otherwise modify the certificate of incorporation or
bylaws in any manner that would adversely affect the indemnification rights of any individual who on or before the
merger was protected under indemnification provisions in any of these Matria documents.

On January 23, 2008, Matria entered into indemnification agreements with each of its directors and executive officers.
These agreements generally provide that Matria will indemnify these directors and executive officers for losses
resulting from certain events relating to the fact that such person was a director or executive officer of Matria.

In addition, for a period of six years after the merger, Inverness will cause Matria�s existing policy of directors� and
officers� liability insurance to be maintained, subject to certain limitations.

Management Arrangements

As of the date of this proxy statement/prospectus, Inverness has not entered into any employment arrangements with
Matria�s senior management in connection with the merger and, except with respect to Dr. Hassett, as noted above, has
not agreed to amend or modify any existing employment arrangements. Inverness is currently assessing its staffing
requirements with respect to the ongoing business operations of the surviving entity. As a result, it is possible that the
surviving entity might offer an employment opportunity to one or more of Matria�s senior management upon or after
the completion of the transaction. However, no determination has been made regarding which, if any, of Matria�s
senior management may be offered employment or the terms of any such employment opportunity, including
compensation.

Financing of the Merger
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The merger is not conditioned on any financing arrangements. Inverness expects to use a combination of cash on hand
and/or borrowings under existing revolving credit facilities to finance the cash portion of the merger consideration and
to pay for its related expenses in connection with the merger.

Material United States Federal Income Tax Consequences of the Merger and the Upstream Merger

The following is a summary of the material United States federal income tax consequences of the merger and the
upstream merger applicable to a holder of shares of Matria common stock that receives in the merger either cash or a
combination of Inverness Series B preferred stock and cash, which will depend on whether
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Inverness exercises its right to pay the aggregate merger consideration solely in cash pursuant to the terms of the
merger agreement. This discussion is based upon the Internal Revenue Code, Treasury Regulations, judicial
authorities and published positions of the Internal Revenue Service, which we refer to throughout this proxy
statement/prospectus as the �IRS,� all as currently in effect and all of which are subject to change or differing
interpretations (possibly with retroactive effect).

This discussion is not a complete description of the United States federal income tax consequences of the merger and
the upstream merger. The United States federal income tax laws are complex, and the tax consequences of the merger
and the upstream merger can vary depending on each stockholder�s individual circumstances or tax status. This
discussion is limited to holders of Matria common stock that hold their shares of Matria common stock and will hold
their shares of Inverness Series B preferred stock as capital assets for United States federal income tax purposes
(generally, assets held for investment). In addition, this discussion does not address all of the tax consequences that
may be relevant to a particular holder of Matria common stock or to holders of Matria common stock that are subject
to special treatment under United States federal income tax laws, such as expatriates, entities treated as partnerships,
S corporations or other flow-through entities for United States federal income tax purposes, dealers or traders in
securities, financial institutions, tax-exempt organizations, insurance companies, persons who acquired their shares of
Matria common stock pursuant to the exercise of options or similar derivative securities, through a tax-qualified
retirement plan or otherwise as compensation, persons subject to the alternative minimum tax provisions of the
Internal Revenue Code, persons whose functional currency is not the United States dollar, persons deemed to sell their
Matria common stock under the constructive sale provisions of the Internal Revenue Code and persons who acquired
Matria common stock as part of a hedge, straddle, conversion or other risk reduction or constructive sale transaction.
In addition, this summary does not address the tax consequences of the merger and the upstream merger to holders of
options or warrants to acquire Matria common stock. Furthermore, this discussion does not address the tax
consequences of the merger and the upstream merger under any state, local or foreign tax laws. Inverness has not
requested, and does not plan to request, any rulings from the IRS concerning the merger and the upstream merger and
the statements in this registration statement are not binding on the IRS or any court. Thus, Inverness can provide no
assurance that the tax considerations described in this discussion will not be challenged by the IRS, or, if challenged,
would be sustained by a court.

This discussion is also limited to holders of Matria common stock or Inverness Series B preferred stock who are
United States persons. For purposes of this discussion, the term �United States person� means:

� an individual citizen or resident of the United States;

� a corporation (or an entity treated as a corporation for United States federal income tax purposes) created or
organized in or under the laws of the United States, any state thereof or the District of Columbia;

� an estate, the income of which is subject to United States federal income tax regardless of its source; or

� a trust that (x) is subject to the supervision of a court within the United States and the control of one or more
United States persons or (y) has a valid election in effect under applicable Treasury Regulations to be treated as
a United States person.

EACH HOLDER OF MATRIA COMMON STOCK SHOULD CONSULT ITS OWN TAX ADVISOR AS TO
THE UNITED STATES FEDERAL INCOME TAX CONSEQUENCES OF THE MERGER AND THE
UPSTREAM MERGER, AS WELL AS THE EFFECTS OF STATE, LOCAL, FOREIGN AND OTHER TAX
LAWS, IN LIGHT OF THE PARTICULAR CIRCUMSTANCES OF SUCH HOLDER.

Tax Opinions
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Unless Inverness exercises its right to pay the aggregate merger consideration solely in cash pursuant to the terms of
the merger agreement, Inverness� obligation to complete the merger is conditioned upon its receipt at the closing of the
merger of a tax opinion from Goodwin Procter LLP that it is more likely than not
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that the merger and the upstream merger, considered together as a single integrated transaction, will constitute a
reorganization within the meaning of Section 368(a)(1)(A) of the Internal Revenue Code and that each of Inverness
and Matria will be a party to the reorganization; provided that if Goodwin Procter LLP fails to render such opinion,
the condition to Inverness� obligation to complete the merger nonetheless will be deemed satisfied if Troutman Sanders
LLP renders such opinion to Inverness. Similarly, unless Inverness exercises its right to pay the aggregate merger
consideration solely in cash pursuant to the terms of the merger agreement, Matria�s obligation to complete the merger
is conditioned upon its receipt at the closing of the merger of a tax opinion from Troutman Sanders LLP that it is more
likely than not that the merger and the upstream merger, considered together as a single integrated transaction, will
constitute a reorganization within the meaning of Section 368(a)(1)(A) of the Internal Revenue Code and that each of
Inverness and Matria will be a party to the reorganization; provided that if Troutman Sanders LLP fails to render such
opinion, the condition to Matria�s obligation to complete the merger nonetheless will be deemed satisfied if Goodwin
Procter LLP renders such opinion to Matria. However, in the event that Inverness exercises its right to pay the
aggregate merger consideration solely in cash pursuant to the terms of the merger agreement, no tax opinion will be
required from either counsel, the upstream merger will not be required and the merger will not constitute a
reorganization within the meaning of Section 368(a) of the Internal Revenue Code.

In connection with the filing with the Securities and Exchange Commission of the registration statement of which this
document is a part, Goodwin Procter LLP and Troutman Sanders LLP have provided to their respective clients forms
of the opinions described in the preceding paragraph. If rendered, the tax opinions will be based on assumptions stated
in the opinions and on factual representations and covenants made in letters that will be provided by Inverness,
Matria, Merger Sub and Merger LLC to Goodwin Procter LLP and Troutman Sanders LLP, the accuracy of which is
critical to the conclusions stated in the tax opinions. These tax opinions will not be binding on the IRS or any court
and will not preclude the IRS from asserting, or a court from sustaining, a contrary conclusion regarding the United
States federal income tax treatment of the merger. The determination by tax counsel as to whether the merger and the
upstream merger, considered together as a single integrated transaction, will constitute a reorganization within the
meaning of Section 368(a)(1)(A) of the Internal Revenue Code will depend upon the facts and law existing at the
effective time of the merger. Except as otherwise noted, the following discussion assumes that the merger and the
upstream merger, considered together as a single integrated transaction, will constitute a reorganization within the
meaning of Section 368(a)(1)(A) of the Internal Revenue Code.

Primary Consequences if Merger Consideration Consists of Inverness Series B Preferred Stock and Cash

Assuming that Inverness does not exercise its right to pay the aggregate merger consideration solely in cash pursuant
to the terms of the merger agreement, and subject to the discussion in �Additional Considerations if Merger
Consideration Consists of Inverness Series B Preferred Stock and Cash� below, the following material United States
federal income tax consequences will result from the qualification of the merger and the upstream merger, considered
together as a single integrated transaction, as a reorganization within the meaning of Section 368(a)(1)(A) of the
Internal Revenue Code:

� No gain or loss will be recognized by Inverness, Matria or Merger Sub as a result of the merger and the
upstream merger.

� For holders of Matria common stock who exchange their shares of Matria common stock for a combination of
Inverness Series B preferred stock and cash (other than cash received in lieu of a fractional share), gain (but not
loss) will be recognized, and the gain recognized will be equal to the lesser of (i) the excess, if any, of the sum
of the cash and the fair market value of the Inverness Series B preferred stock the holder received in the
merger, over the tax basis in the shares of Matria common stock surrendered by the holder in the merger, or
(ii) the amount of cash received. Any such recognized gain will be treated as capital gain unless the receipt of
the cash has the effect of the distribution of a dividend for United States federal income tax purposes under the
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Hypothetical Redemption Analysis discussed below, in which case such gain will be treated as ordinary
dividend income to the extent of such stockholder�s ratable share of the accumulated earnings and profits of
Matria. Any capital gain recognized will be long-term capital gain if the shares of the Matria common stock
have been owned
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by the holder for more than one year as of the effective date of the merger. For a holder who acquired different
blocks of Matria common stock at different times and at different prices, realized gain or loss generally must be
calculated separately for each identifiable block of shares exchanged in the merger.

� Cash received in the merger by a holder of Matria common stock in lieu of a fractional share of Inverness
Series B preferred stock will be treated as received in redemption of such fractional interest and gain or loss
will be recognized, measured by the difference between the amount of cash received and the portion of the
basis of the shares of Matria common stock allocable to such fractional interest. Such gain or loss will be
long-term capital gain or loss if, as of the effective date of the merger, the holding period for such shares is
greater than one year.

� A holder�s aggregate tax basis in the Inverness Series B preferred stock received in the merger, including any
fractional share interests deemed received by the holder under the treatment described above, will equal its
aggregate tax basis in the Matria common stock surrendered in the merger, increased by the amount of taxable
gain or dividend income, if any, recognized in the merger (excluding any gain resulting from the deemed
receipt and redemption of a fractional share interest), and decreased by the amount of cash, if any, received in
the merger (excluding any cash received in lieu of a fractional share interest). If a holder of Matria common
stock acquired any of the holder�s shares at different prices or at different times, Treasury Regulations provide
guidance on how such holder may allocate its tax basis to shares of Inverness Series B preferred stock received
in the merger. Holders of Matria common stock that hold more than one block (that is, shares acquired at the
same cost in a single transaction) of Matria common stock should consult their own tax advisors regarding the
proper allocation under the Treasury Regulations of their tax basis among shares of Inverness Series B
preferred stock received. Any disallowed loss realized upon receipt of merger consideration would be
essentially reflected in the adjusted tax basis of the shares of Inverness Series B preferred stock received in the
merger.

� The holding period of the Inverness Series B preferred stock received by a holder of Matria common stock in
connection with the merger (including any fractional share deemed received and redeemed as described above)
generally will include the holding period of the Matria common stock surrendered in connection with the
merger. A holder who had differing holding periods in respect of Matria common stock should consult its own
tax advisor regarding the particular holding periods of the Inverness Series B preferred stock received in the
merger.

� Significant holders of Matria common stock will be required to attach a statement to their tax returns for the
year of the merger that contains the information listed in Treasury Regulation Section 1.368-3(b). Such
statement must include the holder�s adjusted tax basis in the holder�s Matria common stock and other
information regarding the reorganization. Holders of Matria common stock should consult their own tax
advisors with respect to the applicability of this and any other tax reporting requirements to their particular
circumstances.

Additional Considerations if Merger Consideration Consists of Inverness Series B Preferred Stock and Cash

Character of Gain Under Hypothetical Redemption Analysis: Capital Gain or Dividend Income

For a holder of Matria common stock, the characterization of any gain recognized on the receipt of cash pursuant to
the merger (other than cash in lieu of fractional shares) as capital gain or as ordinary dividend income will depend on
whether or not the receipt of such cash has the effect of a distribution of a dividend under Sections 302 and 356(a)(2)
of the Internal Revenue Code, which we refer to throughout this proxy statement/prospectus as the �Hypothetical
Redemption Analysis.� Under the Hypothetical Redemption Analysis, a holder of Matria common stock will be treated
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for additional shares of Inverness Series B preferred stock, which we refer to throughout this proxy
statement/prospectus as the �Hypothetical Shares,� followed immediately by a redemption of the Hypothetical Shares by
Inverness for cash. Under the principles of Section 302 of the Internal Revenue Code, a holder of Matria common
stock will recognize capital gain
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rather than ordinary dividend income with respect to the cash received if the hypothetical redemption is (i) in
complete redemption of all of the stock of Inverness owned by such stockholder, which we refer to throughout this
proxy statement/prospectus as the �Complete Termination Of Interest Test,� (ii) �not essentially equivalent to a dividend�
with respect to such stockholder, which we refer to throughout this proxy statement/prospectus as the �Not Essentially
Equivalent To A Dividend Test� or (iii) �substantially disproportionate� with respect to such stockholder. However, if the
exchange of Matria common stock for Inverness Series B preferred stock and cash has the effect of the distribution of
a dividend, then a Matria stockholder�s recognized gain will be treated as a dividend to the extent of such holder�s
ratable share of Matria�s accumulated earnings and profits. In applying the foregoing Section 302 tests, the
constructive ownership rules of Section 318 of the Internal Revenue Code apply in comparing the stockholder�s
ownership interest in Inverness both immediately after the merger (but before the hypothetical redemption) and after
the hypothetical redemption. Under these constructive ownership rules, a stockholder is deemed to own shares of
Inverness stock that are actually owned (and in some cases constructively owned) by certain related individuals and
entities, and also is deemed to own shares of Inverness stock that may be acquired by such stockholder or such related
individuals or entities by exercising an option, including an employee stock option. Moreover, the Section 302 tests
are applied after taking into account any related transactions undertaken by a stockholder pursuant to a single,
integrated plan. Thus, dispositions or acquisitions by a holder of shares of Inverness before or after the merger which
are part of such holder�s plan with respect to his or her ownership level of Inverness stock following the merger may be
taken into account in applying the principles of Section 302 to such stockholder.

In the case of the merger, the Not Essentially Equivalent To A Dividend Test could potentially apply to the
Hypothetical Redemption Analysis. In order for the receipt of cash pursuant to the merger to meet the Not Essentially
Equivalent To A Dividend Test with respect to any particular holder of Matria common stock, it must result in a
�meaningful reduction� in such stockholder�s percentage ownership of the stock of Inverness. This determination
requires that a stockholder compare his or her percentage ownership in Inverness (including stock owned
constructively and hypothetically) before the hypothetical redemption with his or her percentage ownership in
Inverness (including stock owned constructively) after the hypothetical redemption. In this regard, the IRS has
indicated in published rulings that any reduction in the percentage interest of a public company stockholder whose
relative stock interest is minimal (an interest of less than 1% of the outstanding Inverness stock should satisfy this
requirement) and who exercises no control over corporate affairs should constitute such a meaningful reduction in
such stockholder�s interest. Because of the complexity of the rules regarding the character of gain recognized with
respect to the cash received in the merger, each holder of Matria common stock should contact his own tax advisor.

For individuals, both dividends and long-term capital gains currently are generally subject to federal income tax at a
rate not to exceed 15%. Net capital gain recognized from the sale of capital assets that have been held for one year or
less will be subject to federal income tax at ordinary income tax rates of up to 35%. Dividends and capital gain
recognized by a corporate taxpayer will be subject to tax at the ordinary income tax rates applicable to corporations.
However, with respect to dividends, corporations may also be able to make use of the dividends received deduction.
There are limitations on the deductibility of capital losses.

Whether the Preferred Stock is Nonqualified Preferred Stock

If the merger consideration consists of preferred stock and cash and the preferred stock is found to be �nonqualified
preferred stock� under Section 351(g) of the Internal Revenue Code, then Inverness expects that it is more likely than
not that the merger and the upstream merger, considered together as a single integrated transaction, generally would
qualify as a reorganization under Section 368(a)(1)(A) of the Internal Revenue Code. However, holders of Matria
common stock generally would recognize capital gain or loss measured by the difference, if any, between the fair
market value of the Inverness Series B preferred stock and cash received and the shareholder�s tax basis in the Matria
common stock exchanged. The tax basis of the Inverness Series B preferred stock would be equal to its fair market
value, and a holder�s holding period in the Inverness Series B preferred stock would begin on the day after the
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Although the issue is not free from doubt due to the lack of guidance from the IRS and the courts interpreting the rules
with respect to �nonqualified preferred stock� under Section 351(g) of the Internal
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Revenue Code, Inverness believes that it is more likely than not that the Inverness Series B preferred stock will not
constitute �nonqualified preferred stock.� Nonqualified preferred stock generally is defined under Section 351(g) of the
Internal Revenue Code and the applicable Treasury Regulations as �preferred stock� for which (1) the holder of such
stock has the right to require the issuer (or a related person) to redeem or purchase the stock; (2) the issuer (or a
related person) is required to redeem or purchase such stock; (3) the issuer (or a related person) has the right to redeem
or purchase the stock and, as of the issue date of such stock, it is more likely than not that such right will be exercised;
or (4) the dividend rate on such stock varies in whole or in part (directly or indirectly) with reference to interest rates,
commodity prices, or similar indices. Items (1), (2), and (3) in the preceding sentence only apply if the right or
obligation referred to therein may be exercised within the twenty-year period beginning on the issue date of such stock
and such right or obligation is not subject to a contingency which, as of the issue date, makes remote the likelihood of
the redemption or purchase. For these purposes, �preferred stock� means stock that is limited and preferred as to
dividends and does not participate in corporate growth to any significant extent. Stock is not treated as participating in
corporate growth to any significant extent unless there is a real and meaningful likelihood of the shareholder actually
participating in the earnings and growth of the corporation.

Although the Inverness Series B preferred stock may constitute �preferred stock� for purposes of Section 351(g) of the
Internal Revenue Code, Inverness believes that it is more likely than not that none of the four tests described above
will be met because:

� Test(1): There are no put rights for the Inverness Series B preferred stock generally and upon conversion of the
Inverness Series B preferred stock the holders are only entitled to receive stock, even though at Inverness�
option (and not the holder�s) Inverness may settle the conversion obligation partly or wholly in cash.

� Test(2): There is no requirement that Inverness or a related person redeem or purchase the Inverness Series B
preferred stock.

� Test (3): Inverness does not have an unrestricted right to redeem or purchase the Inverness Series B preferred
stock and Inverness does not believe that as of the date of the issuance of the Inverness Series B preferred
stock, it is more likely than not that if Inverness obtained such a right through a �forced conversion� that it would
exercise such right by electing to settle the conversion in cash rather than through the issuance of Inverness
common stock. Inverness would have the right, at its sole election, to settle a conversion in cash rather than
through the issuance of stock, and any decision to settle in cash rather than stock would depend upon a number
of considerations that would be evaluated at the time of such settlement, including but not limited to any
limitations under Inverness� credit agreements on the use of cash, financial accounting considerations with
respect to such matters as earnings per share, Inverness� available cash, Inverness� ability to borrow money and
the terms upon which it could borrow money, and Inverness� management�s assessment of the market price of
Inverness common stock at the time.

� Test (4): The dividend rate on the Inverness Series B preferred stock will not vary in the manner described.

In making the determinations described above, the probabilities with respect to obtaining the stockholder approvals
necessary to increase the number of shares of authorized Inverness common stock have been taken into account.
However, there can be no assurance that the IRS will not take the position that the Inverness Series B preferred stock
is nonqualified preferred stock for federal income tax purposes.

Dispositions of the Inverness Series B Preferred Stock and Internal Revenue Code Section 306

A holder of Inverness Series B preferred stock generally will recognize capital gain or loss on a sale or exchange of its
Inverness Series B preferred stock equal to the difference between the amount realized upon the sale or exchange and
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rate not to exceed 15%. Net capital gain recognized from the sale of capital assets that have been held for one year or
less will be subject to tax at ordinary federal income tax rates of up to 35%. However, absent further legislation, the
maximum 15% rate on long-term capital gains and the maximum 35% rate on ordinary income will cease to apply for
taxable years beginning after December 31, 2010. For corporate taxpayers, capital gains will be subject to tax at the
ordinary income tax rates applicable to corporations. There are limitations on the deductibility of capital losses.

The Inverness Series B preferred stock could, under certain circumstances, be treated as Section 306 stock and could
be subject to special rules on the sale, exchange, redemption or other disposition thereof. While the opinions by tax
counsel will not address whether the Inverness Series B preferred stock constitutes �Section 306 stock,� Inverness
believes that such a characterization is unlikely.

Generally, Section 306 of the Internal Revenue Code is designed to prevent the �bailout� of ordinary corporate earnings
at capital gains rates, without dilution in the shareholder�s right to participate in the equity growth in the corporation.
Under Section 306(a) of the Internal Revenue Code, subject to certain exceptions, when a shareholder disposes of
Section 306 stock in a disposition other than a redemption, the amount realized is treated as ordinary income (or, with
respect to holders who are individuals, dividend income) to the extent of such stock�s ratable share of the amount
which would have been a dividend at the time of distribution if (in lieu of Section 306 stock) the corporation had
distributed money in an amount equal to the fair market value of the stock at the time of distribution, and the excess is
treated as a return of basis and then as capital gain. No loss may be recognized. Similarly, if a shareholder�s
Section 306 stock is redeemed, the amount realized is treated as a distribution of property to which Section 301 of the
Internal Revenue Code applies, treating the cash distribution as a dividend to the extent of Inverness� current and
accumulated earnings and profits for the year of redemption, with the excess consisting of a tax-free return of capital
to the extent of the holder�s tax basis in the Section 306 stock and then as capital gain. In addition, if the Inverness
Series B preferred stock is Section 306 stock, then cash paid in lieu of fractional shares will also be treated as a
distribution in redemption to which Internal Revenue Code Section 301 applies unless the IRS is convinced that the
distribution in cash was not in pursuance of a plan having as one of its principal purposes the avoidance of income tax.

�Section 306 stock� includes certain stock received wholly or partly tax-free in tax-deferred reorganizations within the
meaning of Section 368(a) of the Internal Revenue Code if such stock is not common stock and either the stock was
received in exchange for Section 306 stock or the effect of the transaction was substantially the same as the receipt of
a stock dividend, determined with application of the ownership attribution rules of Section 318(a) of the Internal
Revenue Code. In the case of the merger, Treasury Regulation Section 1.306-3(d) states that ordinarily Section 306
stock includes stock that is not common stock and that is received in a reorganization within the meaning of
Section 368(a) of the Internal Revenue Code if cash received in lieu of such stock would have been treated as a
dividend under Section 356(a)(2) of the Internal Revenue Code. However, even if stock constitutes Section 306 stock,
Section 306(b)(4) of the Internal Revenue Code generally provides that stock shall not be subject to Section 306(a) if
it is established to the satisfaction of the IRS that a distribution, and the disposition or redemption, was not in
pursuance of a plan having as one of its principal purposes the avoidance of federal income tax.

Inverness believes that the �cash in lieu of stock� test in Treasury Regulation Section 1.306-3(d) should require a similar
analysis as the Hypothetical Redemption Analysis discussed above with respect to the character of the gain recognized
in connection with the receipt of cash in the merger. The Matria stockholders should be treated as having their
Inverness Series B preferred stock that they received in the merger redeemed by Inverness in a hypothetical
redemption, and the question would be whether, on a shareholder by shareholder basis, such hypothetical cash
payment would be a dividend equivalent redemption to each former holder of Matria common stock. If one of the tests
enumerated in Section 302(b) of the Internal Revenue Code were satisfied as to a former holder of Matria common
stock, then the distribution of Inverness Series B preferred stock would not be Section 306 stock in the hands of such
holder. In this case, the two tests that could potentially apply to the hypothetical redemption would be the Not
Essentially Equivalent To A Dividend Test and the Complete Termination Of Interest Test.

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 179



83

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 180



Table of Contents

In the case of a holder of Matria common stock who would not own or acquire Inverness stock after the merger, either
directly or through the application of Section 318(a) of the Internal Revenue Code, the hypothetical redemption would
meet the Complete Termination Of Interest Test and the Inverness Series B preferred stock should not constitute
Section 306 stock. In addition, the IRS has taken the position for advanced tax ruling purposes that preferred stock
that is convertible into common stock which is received in a reorganization by exchanging shareholders will not be
Section 306 stock if the recipients receive no common stock in the reorganization, the recipients own (in the
aggregate) less than 1% of the issuer�s common stock after the reorganization and the convertible preferred stock is
widely held or it is represented that there will not be any conversion of the convertible preferred stock pursuant to a
concerted plan which will result in both preferred and common stock being held by an exchanging shareholder.
Although Inverness and Matria have each represented that it is not aware of any holder or group of holders of Matria
common stock that would own, in the aggregate, 1% or more of Inverness� common stock after the merger, it is
uncertain whether the 1% criterion would be satisfied in the present case. Finally, the Inverness Series B preferred
stock will not be Section 306 stock if, at the time of the merger, Matria does not have any accumulated earnings and
profits for federal income tax purposes. Matria has not undertaken a study with respect to the determination of its
accumulated earnings and profits for federal income tax purposes as of the closing of the merger. Matria�s unaudited
historical financial statements indicate that as of September 30, 2007, Matria had a deficit in excess of $81.0 million
in its retained earnings for financial accounting purposes. A deficit in retained earnings for financial accounting
purposes may be indicative of a deficit in accumulated earnings and profits for tax purposes. However, the two terms
are not coextensive and there are differences in the way that retained earnings and earnings and profits are calculated.
As a result, no assurance can be given that Matria will not in fact have any accumulated earnings and profits as of the
closing of the merger.

Even if the Inverness Series B preferred stock were Section 306 stock with respect to a holder of Matria common
stock, as stated above, under Section 306(b)(4) of the Internal Revenue Code the provisions of Section 306(a) would
not apply to the Inverness Series B preferred stock if it were established to the satisfaction of the IRS that the
distribution of the Inverness Series B preferred stock and any disposition or redemption of it was not in pursuance of a
plan having as one of its principal purposes the avoidance of federal income tax. The IRS had previously taken the
position for advanced tax ruling purposes that a distribution and disposition or redemption of preferred stock generally
was not pursuant to a plan of tax avoidance if the stock of the issuing corporation was widely held, the preferred stock
by its terms was not redeemable for five years from the date of issuance, and it was represented that there would be no
redemption of the preferred stock, by tender or otherwise, within the five-year period. However, the IRS has
withdrawn its advance tax ruling guidelines and it is presently unclear how the IRS would apply Section 306(b)(4) of
the Internal Revenue Code in the case of preferred stock issued by one public company to the shareholders of another
public company in a reorganization.

Because the issue of whether the Inverness Series B preferred stock constitutes Section 306 stock, and, if so, whether
its disposition or redemption would be subject to the provisions of Section 306(a) depends on each stockholder�s
particular facts, how the rules in Section 306 should be applied in the context of this specific transaction and whether
Matria will have any accumulated earnings and profits at the closing of the merger, each holder of Matria common
stock should consult his, her or its tax advisors concerning the application of the rules in Section 306 to the receipt and
disposition of the Inverness Series B preferred stock.

General Taxation of Dividends on Inverness Series B Preferred Stock

Distributions with respect to the Inverness Series B preferred stock (whether paid in cash, common stock, preferred
stock, or any combination thereof) will be taxable under Internal Revenue Code Section 301 as dividend income when
paid to the extent of the current or accumulated earnings and profits of Inverness, as determined for United States
federal income tax purposes. To the extent that the amount of a distribution with respect to the Inverness Series B
preferred stock exceeds the current and accumulated earnings and profits of Inverness, such distribution would be
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For individuals, qualified dividend income and long-term capital gains currently are generally subject to federal
income tax at a rate not to exceed 15%. Net capital gain recognized from the sale of capital assets that have been held
for one year or less will be subject to tax at ordinary federal income tax rates of up to 35%. However, absent further
legislation, the maximum 15% rate on qualified dividend income and long-term capital gains and the maximum 35%
rate on ordinary income will cease to apply for taxable years beginning after December 31, 2010.

For corporate taxpayers, dividends and capital gains will be subject to tax at the ordinary income tax rates applicable
to corporations, but corporate taxpayers may also be able claim a dividends received deduction. Generally, a
distribution to a corporate shareholder that is treated as a dividend for federal income tax purposes may qualify for the
70% dividends received deduction if the corporate shareholder owns less than 20% of the voting power or value of the
outstanding stock of the distributing corporation. A corporate shareholder holding 20% or more of the distributing
corporation may be eligible for an 80% dividends received deduction. No assurance can be given that Inverness will
have sufficient earnings and profits (as determined for federal income tax purposes) to cause distributions to be
eligible for a dividends received deduction. Dividend income that is not subject to regular federal income tax as a
consequence of the dividends received deduction may be subject to the federal alternative minimum tax. The
dividends received deduction is only available if certain holding period and taxable income requirements are satisfied.
The length of time that a shareholder has held stock is reduced for any period during which the shareholder�s risk of
loss with respect to the stock is diminished by reason of the existence of certain options, contracts to sell, short sales
or similar transactions. In addition, to the extent that a corporation incurs indebtedness that is directly attributable to
an investment in the stock on which the dividend is paid, all or a portion of the dividends received deduction may be
disallowed. Prospective corporate holders of Inverness Series B preferred stock should consult their tax advisors
regarding the extent to which they could make use of a dividends received deduction.

�Extraordinary Dividends�

In certain circumstances, holders may receive a dividend on their Inverness Series B preferred stock that constitutes an
�extraordinary dividend� (as defined in Section 1059 of the Internal Revenue Code). Generally, an �extraordinary
dividend� is a dividend that (i) equals or exceeds 5% of the holder�s adjusted basis in stock that is preferred as to
dividends or equals or exceeds 10% of the holder�s adjusted basis in other stock (treating all dividends having
ex-dividend dates within an 85-day period as a single dividend) or (ii) exceeds 20% of the holder�s adjusted basis in
the stock (treating all dividends having ex-dividend dates within a 365-day period as a single dividend). Under certain
circumstances, if the holder so elects, the fair market value of the stock as of the day before the ex-dividend date may
be substituted for the holder�s basis in applying these tests. A holder who is an individual who receives an
�extraordinary dividend� would be required to treat any losses on the sale of the Inverness Series B preferred stock as
long-term capital losses to the extent of dividends received by it that are qualified dividend income. A holder that is a
corporation will be required to reduce its tax basis (but not below zero) in its Inverness Series B preferred stock by the
nontaxed portion of any �extraordinary dividend� (generally, the portion of an extraordinary dividend for which a
dividends received deduction is allowed) if the stock was not held for more than two years before such dividend is
declared, announced or agreed. In addition, certain dividend distributions may be treated as extraordinary dividends
without regard to a corporate shareholder�s holding period (such as in the case of preferred stock where the issue price
of such stock exceeded, at issuance, its liquidation or stated redemption price). In the event that the non-taxed portion
of an extraordinary dividend exceeds the corporate holder�s tax basis in its Inverness Series B preferred stock, such
excess is treated as gain from the sale or exchange of the stock for the taxable year in which the extraordinary
dividend is received.

Prospective holders of Inverness Series B preferred stock should consult their tax advisors regarding the potential
applicability of the extraordinary dividend rules in light of their particular circumstances.

Adjustment of Conversion Rate and Section 305
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splits, combinations, reclassifications and other events. Treasury Regulations promulgated under Section 305 of the
Internal Revenue Code would treat a holder of the Inverness Series B preferred stock as having received a constructive
distribution includable in such holder�s income in the manner described in �General Taxation of Dividends on Inverness
Series B Preferred Stock,� above, if and to the extent that certain adjustments in the conversion rate increase the
proportionate interest of a holder in Inverness� earnings and profits. In addition, a failure to make an adjustment to the
conversion rate of the Inverness Series B preferred stock could potentially give rise to constructive distributions to
holders of Inverness common stock. Thus, under certain circumstances, holders of Inverness Series B preferred stock
may recognize income upon a constructive distribution even though they may not receive any distributions of cash or
other property. Adjustments to the conversion rate made pursuant to a bona fide reasonable adjustment formula which
has the effect of preventing dilution in the interest of the holders of Inverness Series B preferred stock, however,
generally will not be considered to result in a constructive distribution.

Tax Treatment Upon Conversion

Upon a conversion of shares of Inverness Series B preferred stock, Inverness has the option to satisfy its entire
conversion obligation in cash, or, in some cases, through a combination of cash and Inverness common stock, subject
to certain restrictions. The tax consequences for a holder of Inverness Series B preferred stock upon conversion should
be as follows:

� If Inverness satisfies its entire conversion obligation in cash, the conversion will be taxable as a distribution
under Section 302 of the Internal Revenue Code and will be treated as a payment in exchange for the Inverness
Series B preferred stock provided that one of the tests in Internal Revenue Code Section 302(b) is met.
Otherwise, the cash payment will be taxable as a distribution subject to Section 301 of the Internal Revenue
Code, treating the cash distribution as a dividend to the extent of Inverness� current and accumulated earnings
and profits, with the excess consisting of a tax-free return of capital to the extent of the holder�s tax basis in the
Inverness Series B preferred stock and then as capital gain.

� If the conversion obligation is satisfied entirely or in part with Inverness common stock, then a holder of
Inverness Series B preferred stock generally will not recognize gain or loss in respect of the receipt of
Inverness common stock. With respect to a payment of cash (including any cash premium determined with
respect to the dividends not previously accrued but that a holder would have received through the third
anniversary of the issuance date of the Inverness Series B preferred stock), gain (but not loss) may be
recognized, and such gain will be equal to the lesser of (i) the excess, if any, of the sum of the cash and the fair
market value of the Inverness common stock the holder received in the conversion, over the tax basis in the
shares of Inverness Series B preferred stock surrendered by the holder in the conversion, or (ii) the amount of
cash received. Any such recognized gain will be treated as capital gain unless the receipt of the cash has the
effect of the distribution of a dividend for United States federal income tax purposes under a hypothetical
redemption analysis similar to the analysis discussed above, in which case such gain will be treated as ordinary
dividend income to the extent of such stockholder�s ratable share of the accumulated earnings and profits of
Inverness. Cash received in lieu of a fractional common share will generally be treated as a payment in a
taxable exchange for such fractional common share, and gain or loss will be recognized on the receipt of cash
in an amount equal to the difference between the amount of cash received and the amount of adjusted tax basis
allocable to the fractional common share. The adjusted tax basis of the Inverness common stock received on
conversion, including any fractional share interests deemed received by the holder under the treatment
described above but excluding any stock received with respect to previously accrued but unpaid dividends, will
equal its aggregate tax basis in the Inverness Series B preferred stock converted, increased by the amount of
taxable gain or dividend income, if any, recognized in the conversion (excluding any gain resulting from the
deemed receipt and redemption of a fractional share interest and from payments with respect to previously
accrued but unpaid dividends), and decreased by the amount of cash, if any, received in the conversion
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The holding period of such Inverness common stock received on conversion generally will include the holding
period of the converted Inverness Series B preferred stock prior to conversion.

A holder of Inverness Series B preferred stock will recognize dividend income upon a conversion to the extent that it
receives cash or stock in respect of previously accrued but unpaid dividends on such Inverness Series B preferred
stock. Any such Inverness stock received would have a basis equal to its fair market value on the date of receipt and
the holding period for such Inverness stock would commence on the day after the date of receipt.

Prospective holders of Inverness Series B preferred stock should be aware that the tax treatment indicated above of
any premium paid in cash or stock upon conversion whose amount is determined with respect to the dividends not
previously accrued but that a holder would have received through the third anniversary of the issuance date of the
Inverness Series B preferred stock is not certain and may be challenged by the IRS on grounds that the amount of such
premium represents a taxable dividend to the extent of Inverness� earnings and profits in the taxable year of
conversion. Under this characterization, the holder would be taxable on the cash or shares of common stock received
constituting such premium even if such holder realized a loss on its conversion of Inverness Series B preferred stock.
Prospective holders of Inverness Series B preferred stock should consult their own tax advisors regarding the
treatment of such a premium.

Merger Consideration Consists of Cash Only

If Inverness exercises its right to pay the aggregate merger consideration solely in cash pursuant to the terms of the
merger agreement, no tax opinions will be required from tax counsel, the upstream merger will not be required and the
merger will not constitute a reorganization within the meaning of Section 368(a) of the Internal Revenue Code. In that
case, the receipt of cash in exchange for Matria common stock in the merger will be a taxable transaction for United
States federal income tax purposes. Generally, a holder of Matria common stock who receives cash in exchange for its
shares in the merger will recognize capital gain or loss for United States federal income tax purposes equal to the
difference, if any, between the amount of cash received and the holder�s adjusted tax basis in the shares surrendered.
Any such gain or loss will be long-term capital gain or loss if the holding period for the shares exceeded one year.
Long-term capital gains of individuals currently are generally taxable at a maximum federal income tax rate of 15%.
Capital gains of corporate taxpayers generally are taxable at the regular tax rates applicable to corporations. The
deductibility of capital losses is subject to limitations. Gain or loss must be calculated separately for each block of
shares (i.e., shares acquired at the same cost in a single transaction) exchanged for cash in the merger.

Dissenting Stockholders and Appraisal Rights

The cash received by a dissenting holder of Matria common stock in exchange for its Matria common stock will be
treated as having been received by such shareholder as a distribution in redemption of his or her stock, subject to the
provisions and limitations of Section 302 of the Internal Revenue Code. The tax consequences of cash received,
whether treated as a dividend or as received in exchange for stock, may vary depending upon the individual
circumstances of the shareholder. Each holder of Matria common stock who contemplates exercising statutory
dissenters� rights should consult its tax advisor as to the possibility that all or a portion of the payment received
pursuant to the exercise of such rights will be treated as dividend income.

Backup Withholding and Information Reporting

A holder of Matria common stock may be subject to backup withholding at a rate of 28% on the consideration
received in connection with the merger, unless such holder certifies its exemption from backup withholding or
provides a correct taxpayer identification number and certain other certifications, and otherwise complies with
applicable requirements of the backup withholding rules. A holder of Matria common stock that does not provide its
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or credited against the holder�s United States federal income tax liability, provided the required information is
furnished to the IRS.

THE PRECEDING DISCUSSION IS A SUMMARY OF THE MATERIAL FEDERAL INCOME TAX
CONSEQUENCES OF THE MERGER AND DOES NOT PURPORT TO BE A COMPLETE ANALYSIS OR
DISCUSSION OF ALL POTENTIAL TAX CONSEQUENCES RELEVANT THERETO. MATRIA
STOCKHOLDERS SHOULD CONSULT THEIR OWN TAX ADVISORS AS TO THE UNITED STATES
FEDERAL INCOME TAX CONSEQUENCES TO THEM OF THE MERGER, INCLUDING TAX RETURN
REPORTING REQUIREMENTS, THE APPLICABILITY OF STATE, LOCAL, FOREIGN AND OTHER
APPLICABLE TAX LAWS AND ANY PROPOSED TAX LAW CHANGES.

Regulatory Matters

The merger is subject to review by the Antitrust Division and the FTC under the HSR Act. Inverness and Matria do
not believe that the merger is subject to review by any other governmental authorities under the antitrust laws of the
other jurisdictions where Inverness and Matria conduct business. Under the HSR Act, Inverness and Matria are
required to make pre-merger notification filings and await the expiration of statutory waiting periods before
completing the merger. Inverness and Matria expect to make the requisite pre-merger notification filings with the
Antitrust Division and the FTC on or prior to February 22, 2008. The completion of the merger is conditioned upon
the expiration or termination of the HSR Act waiting period. It is also a condition to the obligations of Inverness to
complete the merger that there shall not be instituted or pending any action or proceeding by any governmental entity,
including under the HSR Act, seeking to:

� restrain, prohibit or otherwise interfere with Inverness� ownership or operation of any portion of the business of
Matria or Inverness or to compel Inverness to dispose of or hold separate any portion of the business or assets
of Matria or Inverness;

� impose or confirm limitations on Inverness� ability effectively to exercise full rights of ownership of shares of
common stock of Matria or the surviving corporation; or

� require Inverness to divest itself of any such shares.

Inverness and Matria submitted the filings required by the HSR Act on          , 2008 and the applicable waiting periods
are expected to expire on          , 2008.

Additionally, even after completion of the merger, the Antitrust Division, the FTC or any other United States or
foreign governmental authority could challenge or seek to block the merger under the antitrust laws as it deems
necessary or desirable in the public interest. Moreover, in some jurisdictions, a competitor, customer or other third
party could initiate a private action under the antitrust laws challenging or seeking to enjoin the merger before or after
it is completed. Inverness and Matria cannot be sure that a challenge to the merger will not be made or that, if a
challenge is made, Inverness and Matria will prevail.

Accounting Treatment

In accordance with accounting principles generally accepted in the United States, Inverness will account for the
merger using the purchase method of accounting for business combinations. Inverness will allocate the purchase price
to the net tangible and intangible assets acquired based on their respective fair values at the date of the completion of
the merger. Any excess of the purchase price over those fair values will be recorded as goodwill.
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Matria Board of Directors Following the Merger

Upon the consummation of the merger, the directors of Merger Sub immediately prior to the effective time of the
merger will be the directors of the interim surviving corporation, until their respective successors are duly elected or
appointed and qualified. Upon consummation of the merger, the officers of Merger Sub immediately prior to the
effective time of the merger will be the officers of the interim surviving corporation,
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until their respective successors are duly appointed. Following the upstream merger, the directors and officers of the
interim surviving corporation shall be the directors and officers of Merger LLC, the surviving entity in the upstream
merger.

Listing of Inverness Common Stock

Application will be made to have the shares of Inverness Series B preferred stock issued in the merger and the shares
of Inverness common stock issuable upon conversion of the shares of Inverness Series B preferred stock be approved
for listing on AMEX, where Inverness common stock currently is traded under the symbol �IMA.� It is a condition to
the obligation of Matria to complete the merger that the shares of Inverness Series B preferred stock to be issued in the
merger and the shares of Inverness common stock issuable upon conversion of the shares of Inverness Series B
preferred stock be approved for listing on AMEX, subject to official notice of issuance. In addition, UBS has indicated
that it intends to act as a market maker in the Series B preferred stock.

Delisting and Deregistration of Matria Common Stock after the Merger

If the merger is completed, Matria common stock will be delisted from The NASDAQ Global Select Market and
deregistered under the Exchange Act, and Matria will no longer file periodic reports with the SEC.
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THE MERGER AGREEMENT

The following summary describes the material provisions of the merger agreement. The provisions of the merger
agreement are complicated and not easily summarized. This summary may not contain all of the information about the
merger agreement that is important to you. The merger agreement is attached to this proxy statement/prospectus as
Annex A and is incorporated by reference into this proxy statement/prospectus, and we encourage you to read it
carefully in its entirety for a more complete understanding of the merger agreement.

The Transaction

The merger agreement provides for the merger of Merger Sub, a newly formed, wholly owned subsidiary of Inverness,
with and into Matria. Matria will survive the merger as the interim surviving corporation and a wholly owned
subsidiary of Inverness. The merger will be followed, as soon as reasonably practicable, by a merger of the interim
surviving corporation with and into Merger LLC, a newly formed, wholly owned subsidiary of Inverness. Merger
LLC will survive the upstream merger as the surviving entity and a wholly owned subsidiary of Inverness. We refer to
the merger and the upstream merger together as the �transaction.�

Completion and Effectiveness of the Transaction

Inverness and Matria will complete the merger when all of the conditions to completion of the merger contained in the
merger agreement, which are described in the section entitled �The Merger Agreement � Conditions to Obligations to
Complete the Merger� beginning on page 101 of this proxy statement/prospectus, are satisfied or waived, including
approval of the merger and adoption of the merger agreement by the stockholders of Matria. The merger will become
effective upon the filing of a certificate of merger with the Secretary of State of the State of Delaware. At the effective
time of the merger:

� the certificate of incorporation of Merger Sub will be the certificate of incorporation of Matria, except that the
name of the surviving corporation will be Matria Healthcare, Inc.;

� the bylaws of Merger Sub will be the bylaws of Matria; and

� the officers and directors of Merger Sub will become the officers and directors of Matria until their respective
successors are duly elected or appointed and qualified.

Following the effectiveness of the merger, as soon as reasonably practicable, the interim surviving corporation shall
be merged with and into Merger LLC in the upstream merger. It is intended that the upstream merger shall, through
the binding commitment of the parties to the merger agreement, be effected as soon as reasonably practicable
following the effective time of the merger without further approval, authorization or direction from or by any of the
parties to the merger agreement.

Conversion of Securities

Following the completion of the merger, each share of Matria common stock issued and outstanding immediately
prior to the effective time of the merger will be canceled and extinguished and automatically converted into the right
to receive: (i) 0.08125 shares of the newly created Series B convertible perpetual preferred stock of Inverness, each
full share of which we refer to as a share of �Series B preferred stock� and (ii) $6.50 in cash, without interest, which we
refer to as the �cash portion,� upon surrender of the certificate representing such share of Matria common stock in the
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manner provided in the merger agreement. We refer to the Inverness Series B preferred stock and the cash portion
received in exchange for each share of Matria common stock, together as the �merger consideration.� At the same time,
Inverness will assume outstanding options to purchase Matria common stock. For more information regarding
outstanding options, see �The Merger Agreement � Treatment of Matria Stock Options and Assumption of Matria Stock
Option Plans� beginning on page 91 of this proxy statement/prospectus.
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The exchange ratio in the merger (i.e., 0.08125 shares of Inverness Series B preferred stock for each share of Matria
common stock) will be appropriately adjusted to reflect the effect of any stock split, reverse stock split, stock dividend
(including any dividend or distribution of securities convertible into Inverness Series B preferred stock or Matria
common stock), reorganization, recapitalization or other like change with respect to Inverness Series B preferred stock
or Matria common stock, in each case occurring on or after the date of the merger agreement and prior to the effective
time of the merger.

Each share of Matria common stock held by Matria, Merger Sub, Inverness or any direct or indirect wholly owned
subsidiary of Matria or Inverness immediately prior to the merger will be canceled and extinguished without any
conversion thereof.

Based on the exchange ratio and the number of shares of Matria common stock outstanding as of          , 2008,
Inverness expects to issue a total of approximately           shares of Inverness Series B preferred stock. In addition,
based on the number of Matria options outstanding as of          , 2008, Inverness expects to reserve a total of
approximately           shares of Inverness common stock for issuance upon the exercise of options to purchase Matria
common stock assumed by Inverness in connection with the merger. However, as more fully described below under
�The Merger Agreement � Treatment of Matria Stock Options and Assumption of Matria Stock Option Plans,� the exact
number of shares of Inverness common stock to be reserved for issuance upon exercise of the assumed options will
not be known until the completion of the merger.

After the merger, Inverness stockholders will continue to own their existing shares of Inverness common stock.
Accordingly, Inverness stockholders will hold the same number of shares of Inverness common stock that they held
immediately prior to the merger. However, because Inverness will be issuing new shares of Inverness Series B
preferred stock that is convertible into Inverness common stock to Matria stockholders in the merger, each outstanding
share of Inverness common stock immediately prior to the merger will represent a smaller percentage of the total
number of shares of Inverness capital stock outstanding after the merger, on an as-converted basis. It is expected that
Inverness stockholders before the merger will hold approximately     % of the total Inverness capital stock outstanding
upon completion of the merger, on an as-converted basis.

Inverness� Right to Pay the Merger Consideration Entirely in Cash

Under the merger agreement, at any time prior to the closing of the merger, Inverness may elect, in its sole discretion
to pay the merger consideration as $39.00 in cash per share of Matria common stock. Inverness is under no obligation
to pay the merger consideration entirely in cash and, prior to electing to do so, Inverness will be required to arrange
financing sufficient to pay the aggregate merger consideration and other amounts payable in connection with the
transaction. In the event that Inverness elects to pay the aggregate merger consideration in cash, the holders of Matria
common stock will not receive any shares of Inverness Series B preferred stock in connection with the merger and the
parties to the merger agreement will be under no obligation to consummate the upstream merger, as described below
in �� Upstream Merger; Qualification as Reorganization.� In the event that Inverness elects to pay the merger
consideration in all cash, the closing of the merger shall not be conditioned on the receipt of opinions from Goodwin
Procter LLP and/or Troutman Sanders LLP as described below in �� Conditions to Obligations to Complete the Merger.�
In the event that the upstream merger is not consummated, Matria, as the interim surviving corporation in the merger
will continue to exist as a wholly owned subsidiary of Inverness.

Treatment of Matria Stock Options and Assumption of Matria Stock Option Plans

Prior to the merger effective time, all of the outstanding Matria stock options, whether or not exercisable or vested, as
the case may be, will become fully vested and exercisable by their terms. The terms of the stock option plans under
which these options were granted permit the holders to exercise these options prior to the merger. When the merger is
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common stock equal to the number of shares of Matria common stock subject to the original Matria option multiplied
by the option exchange ratio, rounded down to the nearest whole share. The �option exchange ratio� means the quotient
obtained by dividing the closing price of a share of Matria common stock on the last trading day immediately prior to
the merger effective time, as reported on The NASDAQ Global Select Market by the average closing price of a share
of Inverness common stock for the five (5) most recent days that Inverness common stock has traded ending on the
trading day immediately prior to the merger effective time, as reported on AMEX. The exercise price per share for
each assumed Matria option will be equal to the exercise price per share of the original Matria option divided by the
option exchange ratio, rounded up to the nearest whole cent. Each assumed option will be subject to all other terms
and conditions that were applicable to the original Matria option. As of          , 2008, there were outstanding options to
purchase an aggregate of approximately           shares of Matria common stock under Matria�s stock option plans. The
Matria stock options will remain outstanding for the remainder of their respective terms even if the optionees
terminate employment with Matria.

Inverness has agreed to file, no later than two business days after the merger is completed, a registration statement on
Form S-8 with the SEC to register the sale of shares of Inverness common stock issuable in connection with the
assumed options, and to cause the registration statement to become and remain effective for so long as any assumed
options remain outstanding.

At the effective time of the merger, Inverness will assume Matria�s Long-Term Stock Incentive Plan, 2002 Stock
Incentive Plan, 2001 Stock Incentive Plan, 2000 Stock Incentive Plan, 1997 Stock Incentive Plan, 1996 Stock
Incentive Plan, 2005 Directors� Non-Qualified Stock Option Plan, 2000 Directors� Non-Qualified Stock Option Plan,
and 1996 Directors� Non-Qualified Stock Option Plan and MarketRing.com, Inc. 1999 Stock Option and Stock
Appreciation Rights Plan.

Treatment of Matria Restricted Stock

For any shares of Matria common stock outstanding immediately prior to the merger that are unvested or are subject
to a repurchase option, risk of forfeiture or other restriction and such restriction will not lapse or terminate as a result
of the merger immediately prior to the merger effective time such shares shall vest and become free of such
restrictions and at the merger effective time each such share shall be considered an outstanding share of Matria
common stock for all purposes of the merger agreement, including the right to receive the merger consideration.

Fractional Shares

Inverness will not issue any fractional shares of Series B preferred stock in connection with the merger. Instead, each
holder of Matria common stock who would otherwise be entitled to receive a fraction of a share of Inverness Series B
preferred stock will receive cash in an amount equal to the fraction multiplied by the liquidation preference of one
share of Inverness Series B preferred stock.

Exchange Procedures

Promptly after the effective time of the merger,          , as the exchange agent for the merger, will establish an
exchange fund to hold the merger consideration to be paid to Matria stockholders in connection with the merger. The
exchange fund will consist of shares of Inverness Series B preferred stock, the cash portion of the merger
consideration and cash to be paid in lieu of fractional shares of Inverness Series B preferred stock and, if required
pursuant to the merger agreement, any dividends or other distributions on Inverness Series B preferred stock with a
record date occurring after the completion of the merger.

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 196
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stock a letter of transmittal and instructions for surrendering the record holder�s stock certificates in exchange for the
cash consideration and shares of Inverness Series B preferred stock. Upon proper surrender of a Matria stock
certificate in accordance with the exchange agent�s instructions, the holder
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of such Matria stock certificate will be entitled to receive a certificate representing the number of whole shares of
Inverness Series B preferred stock issuable to such holder pursuant to the merger, the cash portion of the merger
consideration issuable to such holder pursuant to the merger, cash in lieu of any fractional share of Inverness Series B
preferred stock issuable to such holder, and dividends or other distributions, if any, to which such holder is entitled
under the terms of the merger agreement. The surrendered certificates representing Matria common stock will be
canceled. After the effective time of the merger, each certificate representing shares of Matria common stock that has
not been surrendered will represent only the right to receive shares of Inverness common stock issuable pursuant to
the merger, the cash portion of the merger consideration and cash in lieu of any fractional share of Inverness Series B
preferred stock to which the holder of any such certificate is entitled. In the event of a transfer of ownership of shares
of Matria common stock that is not registered in the transfer records of Matria, a certificate representing the proper
number of shares of Inverness Series B preferred stock may be issued to a transferee if the certificate representing
such shares of Matria common stock is presented to the exchange agent, accompanied by all documents required to
evidence and effect such transfer and by evidence that any applicable stock transfer taxes have been paid. After the
effective time of the merger, Matria will not register any transfers of Matria common stock on its stock transfer books.

Any holder or former holder of Matria common stock may be subject to withholding under the Internal Revenue Code
or under another provision of state, local or foreign tax law. To the extent such amounts are withheld, they will be
treated as having been paid to the person to whom such amounts would otherwise have been paid.

Holders of Matria common stock should not send in their Matria stock certificates until they receive a letter of
transmittal from the exchange agent with instructions for the surrender of Matria stock certificates.

Distributions with Respect to Unexchanged Shares

After the merger is completed, holders of Matria common stock will be entitled to dividends and other distributions
declared or made by Inverness after completion of the merger with respect to the number of whole shares of Inverness
Series B preferred stock that they are entitled to receive upon exchange of their Matria common stock. Such holders
will not be entitled to receive these dividends or distributions, however, until they surrender their Matria common
stock certificates to the exchange agent in accordance with the applicable instructions.

Lost, Stolen and Destroyed Certificates

If a Matria stock certificate is lost, stolen or destroyed, the holder of such certificate must deliver an affidavit of that
fact prior to receiving any merger consideration and, if required by Inverness, will also have to provide an indemnity
bond prior to receiving any merger consideration.

Representations and Warranties

The merger agreement contains general representations and warranties made by Matria on the one hand, and
Inverness, Merger Sub and Merger LLC on the other, regarding aspects of their respective businesses, financial
condition and structure, as well as other facts pertinent to the merger. These representations and warranties are subject
to materiality, knowledge and other similar qualifications in many respects and expire at the effective time of the
merger. These representations are also subject to qualification by portions of Matria�s SEC reports filed since
March 20, 2007. The representations and warranties of each of Matria and Inverness have been made solely for the
benefit of the other party, and those representations and warranties should not be relied on by any other person. In
addition, those representations and warranties may be intended not as statements of actual fact, but rather as a way of
allocating risk between the parties, may have been modified by the disclosure schedules to the merger agreement, are
subject to the materiality standards described in the merger agreement, which may differ from what may be viewed as
material by you, and were made only as of the date of the merger agreement or another date as is specified in the
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Matria made a number of representations and warranties to Inverness in the merger agreement, including
representations and warranties relating to the following matters:

� corporate organization, qualifications to do business and corporate standing of Matria and its subsidiaries;

� capital structure and the absence of preemptive rights of Matria and its subsidiaries;

� corporate authorization to enter into and carry out the obligations contained in the merger agreement;

� the vote of the stockholders required to complete the merger;

� absence of any conflict or violation of the corporate charter and bylaws of Matria and its subsidiaries, any
applicable legal requirements, or any agreements with third parties, as a result of entering into and carrying out
the obligations contained in the merger agreement;

� governmental and regulatory approvals required to complete the merger;

� SEC filings and the financial statements contained in those filings;

� the absence of undisclosed liabilities;

� compliance with the Sarbanes-Oxley Act of 2002 and any related rules and regulations by the SEC;

� absence of certain changes or events since September 30, 2007;

� taxes and tax returns;

� title to properties;

� intellectual property;

� compliance with applicable law and court orders by Matria and its subsidiaries;

� compliance with regulatory requirements;

� litigation;

� benefit plans, employees and employment practices;

� environmental matters;

� material contracts and the absence of breaches of material contracts;

� Matria�s major customers;

� entitlements to any brokerage or finders� fees or agents� commissions or any similar charges in connection with
the transactions contemplated by the merger agreement;

� insurance;
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� accuracy of the information supplied for this proxy statement/prospectus;

� board of directors approval;

� receipt of a fairness opinion from SunTrust Robinson Humphrey;

� related party transactions;

� internal accounting controls; and

� inapplicability of any state takeover statutes.
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Inverness, Merger Sub and Merger LLC made a number of representations and warranties to Matria in the merger
agreement, including representations and warranties relating to the following subject matters:

� corporate organization, qualifications to do business and corporate standing;

� capital structure and the absence of preemptive rights;

� corporate authorization to enter into and carry out the obligations contained in the merger agreement;

� absence of any conflict or violation of the corporate organizational documents of Inverness, Merger Sub and
Merger LLC, any applicable legal requirements, or any agreements with third parties, as a result of entering
into and carrying out the obligations contained in the merger agreement;

� governmental and regulatory approvals required to complete the merger;

� SEC filings and the financial statements contained in those filings;

� the absence of undisclosed liabilities;

� absence of certain changes or events since September 30, 2007;

� compliance with applicable law by Inverness and its subsidiaries;

� litigation;

� accuracy of the information supplied for this proxy statement/prospectus;

� entitlements to any brokerage or finders� fees or agents� commissions or any similar charges in connection with
the transactions contemplated by the merger agreement;

� internal accounting controls;

� the absence of contracts with Matria or ownership of shares of Matria, other than pursuant to the merger
agreement; and

� the votes or consents required to complete the merger.

Matria�s Conduct of Business Before Completion of the Merger

Under the merger agreement, Matria agreed, until the completion of the merger, except under certain circumstances or
as consented to in writing by Inverness (which consent will not be unreasonably withheld), to conduct its business in
the usual, regular and ordinary course and to use commercially reasonable efforts to preserve intact its business
organization and relationships with third parties and keep the services of its officers and employees available.

In addition, Matria agreed that, until the completion of the merger, it will not (and will not permit its subsidiaries to)
without the prior written consent of Inverness (which consent will not be unreasonably withheld):

� 
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waive any stock repurchase rights, accelerate, amend or change the period of exercisability of options or
repurchase of restricted stock, or reprice options granted to any employee, consultant or director or authorize
cash payments in exchange for any options or take any such action with regard to any warrant or other right to
acquire capital stock;

� grant any severance or termination pay to any officer or employee, subject to certain limited exceptions;

� transfer, license, abandon, allow to be cancelled, amend or modify any of its intellectual property rights, other
than in the ordinary course of business consistent with past practice;
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� declare, set aside, make or pay any dividend or other distribution, payable in cash, stock, property or otherwise,
with respect to any of its capital stock or split, combine or reclassify any capital stock;

� purchase, redeem or otherwise acquire any shares of capital stock, subject to certain limited exceptions;

� issue, deliver, sell, authorize, pledge or otherwise encumber any capital stock or convertible securities, apart
from the issuance of common stock upon exercise of stock options or warrants or the granting of stock options
pursuant to Matria�s option plans (other than to directors or officers) in the ordinary course of business
consistent with past practice in connection with periodic compensation reviews, ordinary course promotions or
to new hires;

� amend its certificate of incorporation or bylaws;

� make any acquisitions, including by merger or consolidation, enter into any material joint venture, strategic
relationship or alliance or make any material loan or investment to any person, subject to certain limited
exceptions;

� sell, lease, license, encumber or otherwise dispose of any material properties or assets, other than inventory in
the ordinary course of business or immaterial assets;

� incur or guarantee indebtedness for borrowed money, subject to certain exceptions including those in the
ordinary course of business;

� make changes in employee benefits, subject to certain limited exceptions;

� make any capital expenditures except as identified in Matria�s capital expenditures model, subject to a
maximum of $7.0 million of expenditures in the aggregate;

� make any material changes to, or waive any material rights under, certain material contracts or enter into any
material contract;

� enter into, modify, amend or cancel any material development services, licensing, distribution, purchase, sales,
sales representation or other similar agreement or obligation with respect to any material intellectual property
rights, subject to certain exceptions;

� materially revalue any of its assets or, except as required by GAAP, make any change in tax or accounting
methods, principles or practices;

� discharge, settle or satisfy any disputed claim, litigation, arbitration, disputed liability or other controversy,
including any liability for taxes, other than the payment in the ordinary course of business consistent with past
practice, or in accordance with their terms, of liabilities previously disclosed in Matria�s September 30, 2007
balance sheet or incurred in the ordinary course of business since the date of that balance sheet, or waive any
material benefits of, or agree to modify in any material respect, any confidentiality, standstill or similar
agreements;

� make any material tax election inconsistent with past practices or agree to an extension of a statute of
limitations for any assessment of tax;
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� take any action that is intended or would reasonably be expected to prevent or materially impede the
consummation of the merger, including with respect to any �poison pill� or similar plan, agreement or
arrangement, any other anti-takeover measure, or any state takeover statute;

� take any action that is intended or would reasonably be expected to result in any of the conditions to
obligations to complete the merger not being satisfied; or

� agree in writing or otherwise to take any of the foregoing actions.
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Obligation of Matria�s Board of Directors with Respect to Its Recommendation and Holding of a Stockholders�
Meeting

Under the terms of the merger agreement, Matria agreed to take all action necessary to convene a meeting of its
stockholders as promptly as practicable, and in any event (to the extent permissible under applicable law) within
45 days after the declaration of effectiveness of the registration statement that includes this proxy
statement/prospectus, for the purpose of voting on approval of the merger and adoption of the merger agreement.
Subject to its rights discussed in the section entitled �Termination� starting on page 103, Matria�s obligation to call, give
notice of, convene and hold the stockholders� meeting is not limited or otherwise affected by the commencement,
disclosure, announcement or submission of any acquisition proposal or superior offer (each as described below
beginning on page 98), or by any withdrawal, amendment or modification of the recommendation of Matria�s board of
directors with respect to the merger.

Subject to its rights discussed in the next section, �No Solicitation of Other Offers,� and its right, in certain
circumstances and subject to certain conditions, to withhold, withdraw, amend or modify its recommendations if such
action is required to comply with its fiduciary obligations, the Matria board of directors agreed to recommend the
approval of the merger and adoption of the merger agreement to its stockholders and that neither the board of directors
nor any committee thereof will withdraw, amend or modify, or propose or resolve to withdraw, amend or modify in a
manner adverse to Inverness, the recommendation of the board of directors that Matria�s stockholders vote in favor of
the approval of the merger and adoption of the merger agreement.

No Solicitation of Other Offers

Under the terms of the merger agreement, subject to certain exceptions described below, Matria agreed that it and its
subsidiaries will not, nor will they authorize or permit any of their officers, directors, affiliates, employees or any
representatives retained by any of them (including any investment banker, attorney or other advisor), to, directly or
indirectly:

� solicit, initiate, encourage or induce the making, submission or announcement of any acquisition proposal;

� participate in any discussions or negotiations regarding, or furnish to any person any nonpublic information
regarding, or take any other action intended or known to assist any inquiries or the making of any proposal that
constitutes, or may reasonably be expected to lead to, any acquisition proposal;

� engage in discussions with any person regarding any acquisition proposal;

� approve, endorse or recommend any acquisition proposal; or

� enter into any letter of intent, or other similar contract, agreement or commitment relating to any acquisition
proposal.

Matria and its subsidiaries also agreed to immediately cease, and to cause their officers, directors, affiliates,
employees, investment bankers, attorneys and other advisors and representatives to cease, any and all existing
activities, discussions or negotiations with third parties regarding any acquisition proposal.

Notwithstanding the foregoing, at any time prior to obtaining the approval of the merger and adoption of the merger
agreement by the Matria stockholders, Matria may, in response to an unsolicited written bona fide acquisition
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proposal by a third party that the board of directors of Matria reasonably determines in good faith (after consultation
with its outside financial advisors) constitutes, or is likely to lead to, a �superior offer,� (a) furnish nonpublic
information to a person making such acquisition proposal and (b) enter into discussions with such person regarding
such acquisition proposal, if all of the following conditions are met:

� Neither Matria nor any representative of Matria and its subsidiaries violated the provisions in the merger
agreement prohibiting solicitation of competing proposals;
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� Matria�s board of directors concludes in good faith, after consultation with its outside legal counsel, that such
action is required in order for the Matria board of directors to comply with its fiduciary obligations to the
Matria stockholders under applicable law;

� Before furnishing nonpublic information to, or entering into discussions with, the person making such
acquisition proposal, Matria gives Inverness written notice of the identity of the person or group making such
acquisition proposal and the material terms and conditions of such acquisition proposal and of Matria�s
intention to furnish nonpublic information to, or enter into discussions with, such person or group and Matria
must have received from the person or group a signed confidentiality agreement containing terms at least as
restrictive as the confidentiality agreement between Matria and Inverness; and

� Matria provides (to the extent not previously provided) to Inverness a copy of any nonpublic information
provided to the person making the acquisition proposal.

Additionally, Matria is obligated to advise Inverness promptly, and in any event within 36 hours of its receipt, orally
and in writing of any acquisition proposal or any request for nonpublic information or other inquiry that Matria
reasonably believes could lead to an acquisition proposal, the material terms and conditions of any such acquisition
proposal, request or inquiry and the identity of the person making any such acquisition proposal, request or inquiry.
Matria must keep Inverness informed of any material change in the status or terms of any acquisition proposal and
provide Inverness with copies of all other written materials sent or provided to Matria by the person making the
acquisition proposal or by Matria to that person.

An �acquisition proposal� means any inquiry, offer or proposal relating to:

� the acquisition or purchase of more than a 15% beneficial ownership interest in the total outstanding voting
securities of Matria or any of its subsidiaries;

� any tender offer or exchange offer that if consummated would result in any person or group beneficially
owning 15% or more of the total outstanding voting securities of Matria or any of its subsidiaries;

� any merger, consolidation, business combination or similar transaction involving Matria or any of its
subsidiaries where the stockholders of Matria immediately preceding such transaction or, in the case of a
subsidiary, Matria would hold less than 85% of the equity interests in the surviving or resulting entity after
such transaction;

� any sale, lease, exchange, transfer, license (other than in the ordinary course of business), acquisition or
disposition of any assets of Matria or any of its subsidiaries that generate or constitute 10% or more of the net
revenue, net income or assets of Matria and its subsidiaries, taken as a whole; or

� any liquidation, dissolution, recapitalization or other reorganization of Matria or any of its subsidiaries.

A �superior offer� means an unsolicited, bona fide, written offer made by a third party to consummate a merger or
consolidation where the stockholders of Matria immediately preceding such transaction would hold less than 50% of
the equity interest in the surviving or resulting entity after such transaction or the acquisition by any person or group
of ownership of 50% or more of the then outstanding shares of capital stock of Matria, on terms that the Matria board
of directors determines in good faith (after consultation with its outside financial advisors and after taking into
account, among other things, the financial, legal and regulatory aspects of such offer, including any financing required
and the availability thereof) to be more favorable to Matria stockholders than the terms of the merger including any
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Notwithstanding the foregoing restrictions, the board of directors of Matria may withhold, withdraw, amend or modify
its recommendation that the Matria stockholders vote in favor of the approval of the merger and adoption of the
merger agreement, which we refer to as a �change of recommendation,� in certain circumstances and subject to certain
conditions if Matria�s board of directors determines in good faith, after consultation with its outside counsel, that such
action is required in order for Matria�s board of directors to comply with its fiduciary obligations to Matria�s
stockholders under applicable law. In addition, prior to
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approval of the merger and adoption of the merger agreement by Matria�s stockholders, Matria�s board of directors may
terminate the merger agreement and enter into a definitive agreement with respect to a superior offer if all of the
following conditions are met:

� a superior offer is made to Matria and not withdrawn;

� Matria has provided written notice to Inverness that it has received such superior offer, specifying all of the
terms and conditions of the superior offer, identifying the person or entity making the superior offer and
providing copies of all documentation relating to the superior offer; and

� Inverness has not, within 3 business days of receipt of the notice, made an offer that Matria�s board of directors
reasonably determines in good faith (after consultation with its outside financial advisors) to be at least as
favorable as the superior offer;

� Matria�s board of directors determines in good faith, after consultation with its outside counsel, that, in light of
such superior offer, the action is required in order for the board of directors of Matria to comply with its
fiduciary obligations to Matria�s stockholders under applicable law; and

� Matria has not violated any provisions in the merger agreement relating to the solicitation of competing
proposals or the obtaining of the approval of Matria�s stockholders.

Unless the merger agreement is terminated, no acquisition proposal or change of recommendation will limit Matria�s
obligation to convene the stockholders� meeting in connection with the merger that is the subject of this proxy
statement/prospectus.

Reasonable Best Efforts

Each of Inverness and Matria agreed to use its reasonable best efforts to take all actions and to assist and cooperate
with the other party in doing all things necessary, proper or advisable to complete the merger and the transactions
contemplated by the merger agreement as promptly as practicable, including:

� causing the conditions to the completion of the merger to be satisfied;

� obtaining all necessary actions or nonactions, waivers, consents, approvals, orders and authorizations from
governmental entities, making all necessary registrations, declarations and filings, and taking all steps that may
be necessary to avoid any suit, claim, action, investigation or proceeding by any governmental entity;

� obtaining all necessary consents from, and providing all necessary notices to, third parties;

� defending any lawsuits or other legal proceedings, whether judicial or administrative, challenging the merger
agreement or the consummation of the merger; and

� executing and delivering any additional instruments necessary to consummate the transactions contemplated by
the merger agreement.

Nonetheless, neither Inverness nor any of its affiliates is under any obligation to make proposals, execute or carry out
agreements or submit to orders providing for the sale or other disposition or holding separate of any assets or
categories of assets of Inverness or any of its affiliates or Matria or any of its subsidiaries or the holding separate of
the shares of Matria common stock or imposing or seeking to impose any limitation on the ability of Inverness or any
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of its subsidiaries or affiliates to conduct their business or own the assets or to acquire, hold or exercise full rights of
ownership of the shares of Matria common stock.

In addition, each of Inverness and Matria agreed to give prompt notice to the other of any notice or other
communication from any person alleging that the consent of such person is or may be required, any notice or other
communication from any governmental entity in connection with the merger, or any litigation relating to, involving or
otherwise affecting Matria or Inverness or their subsidiaries that relates to the merger.
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Director and Officer Indemnification and Insurance

Under the terms of the merger agreement, Inverness agreed to, and shall cause Merger Sub to, honor all obligations of
Matria contained in the certificate of incorporation or bylaws of Matria or any of its subsidiaries or in any
indemnification agreement in effect on the date of the merger agreement between Matria or its subsidiaries and any of
its current or former directors or officers. Also, for six years after completion of the merger, the certificate of
incorporation and bylaws of the surviving entity after the merger will contain provisions with respect to
indemnification and exculpation that are at least as favorable as the indemnification and exculpation provisions
contained in the certificate of incorporation or bylaws of Matria in effect on the date of the merger agreement, and
these provisions will not be amended, repealed or otherwise modified in a manner that would adversely affect the
rights of the indemnified parties, except as required by law.

On January 23, 2008, Matria entered into indemnification agreements with each of its directors and executive officers.
These agreements generally provide that Matria will indemnify these directors and executive officers for losses
resulting from certain events relating to the fact that such person was a director or executive officer of Matria.

For six years after completion of the merger, Inverness has also agreed to maintain Matria�s existing policy of directors�
and officers� liability insurance in respect of acts or omissions occurring at or prior to the effective time of the merger
on terms comparable to those in effect on the date of the merger agreement. However, Inverness will not be required
to pay annual premiums in excess of 300% of Matria�s current annual premium. If the annual premiums for such
insurance coverage exceed that amount, Inverness must obtain a policy with the greatest coverage available for a cost
not exceeding 300% of Matria�s current annual premium. To the extent that a six-year �tail� policy to extend Matria�s
existing policy is available prior to the completion of the merger, Matria may purchase such �tail� policy and such �tail�
policy will satisfy Inverness� obligation to maintain directors� and officers� liability insurance.

Employee Benefits; 401(k) Plan

Inverness has agreed that, following completion of the merger, it will either (a) permit employees of Matria and each
of its subsidiaries who become employees of Inverness to participate in the employee benefit plans, programs or
policies of Inverness on terms no less favorable than those provided to similarly situated employees of Inverness,
(b) continue Matria�s employee benefit plans, programs or policies, other than the 401(k) plans and the Matria 2005
Employee Stock Purchase Plan, which we refer to throughout this proxy statement/prospectus as the �ESPP�, that are
comparable to Inverness� benefit plans, programs or policies, or (c) a combination of (a) and (b). Any employee of
Matria who becomes a participant in any employee benefit plan of Inverness will be given credit for purposes of
eligibility to participate and vesting (but not for purposes of benefit accrual) under such plan for years of service with
Matria (or any of its subsidiaries). Inverness has also agreed to use commercially reasonable efforts to cause any and
all pre-existing condition limitations, eligibility waiting periods and evidence of insurability requirements under any
of Inverness� group health plans in which such employees and their eligible dependents will participate to be waived
and to provide for credit for any co-payments and deductibles prior to the completion of the merger for purposes of
satisfying any applicable deductible, out-of-pocket or similar requirements under any such plans that may apply after
completion of the merger.

Inverness has agreed that for a period of twelve months following completion of the merger, the Matria severance
policies, as in effect at the time of the execution of the merger agreement, shall apply to employees of Matria who
become employees of Inverness, subject to any reasonable modifications as may be necessary to comport with any
changes to benefit plans and programs applicable to such employees and giving service credit for such employees�
prior service with Matria or any of its subsidiaries.
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Unless Inverness provides written notice to Matria to do otherwise, Matria has agreed to terminate any 401(k) plans
prior to the completion of the merger. In addition, Matria has agreed to terminate the ESPP prior to the completion of
the merger.

100

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 213



Table of Contents

Upstream Merger; Qualification as Reorganization

Each of Inverness and Matria agreed that as soon as reasonably practicable following the effectiveness of the merger,
the interim surviving corporation shall merge with and into Merger LLC, which we refer to as the upstream merger.
From and after the effectiveness of the upstream merger, the separate corporate existence of the interim surviving
corporation shall cease and Merger LLC shall continue as the surviving entity in the upstream merger existing as a
wholly owned subsidiary of Inverness and all of the rights and obligations of the interim surviving corporation under
the merger agreement shall be deemed the rights and obligations of the surviving entity. Each of Inverness and Matria
intend that the merger and the upstream merger, considered together as a single integrated transaction for United
States federal income tax purposes, shall constitute a �reorganization� within the meaning of Section 368(a)(1)(A) of the
Code. However, in the event that Inverness exercises its right to pay the aggregate merger consideration solely in cash
pursuant to the terms of the merger agreement, the upstream merger will not be required and the merger will not
constitute a tax-deferred reorganization within the meaning of Section 368(a) of the Internal Revenue Code.

Conditions to Obligations to Complete the Merger

The respective obligations of Inverness, Merger Sub and Merger LLC, on the one hand, and Matria, on the other, to
complete the merger are subject to the satisfaction or waiver of each of the following conditions:

� the merger must be approved and the merger agreement must be adopted by the holders of a majority of the
outstanding shares of Matria common stock;

� the registration statement of which this proxy statement/prospectus is a part must be declared effective by the
SEC, no stop order suspending the effectiveness of such registration statement is in effect, and no proceeding
initiated for that purpose is pending or threatened in writing;

� no governmental entity has enacted, issued, promulgated, enforced or entered any statute, rule, regulation,
executive order, decree, injunction or other order, including under the HSR Act, which is in effect and which
has the effect of making the merger illegal or otherwise prohibiting the completion of the merger, and all
waiting periods applicable to the merger under the HSR Act have terminated or expired;

� the representations and warranties of the other party must have been true and correct as of the date of the
merger agreement and must be true and correct (without giving any effect to any qualification or exception as
to materiality or material adverse effect) as of the effective date of the merger as if made at and as of that time,
except:

� where any failures of such representations and warranties to be true and correct do not constitute,
individually or in the aggregate, a material adverse effect on the other party, as described below; however,
this exception generally does not apply to the representations and warranties of Matria regarding the
following, which representations and warranties must be true and correct in all material respects:

� outstanding capitalization, including options;

� authorization to enter into and carry out the obligations contained in the merger agreement;

� board of directors approval;
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� brokers and other advisors; and

� the absence of certain changes to Matria and its subsidiaries;

� to the extent the representations and warranties of the other party address matters only as of a particular date,
they must be true and correct only as of that date;
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� the other party must have performed or complied in all material respects with all of its agreements and
covenants required by the merger agreement to be performed or complied with before completion of the
merger;

� no material adverse effect, as described below, with respect to the other party will have occurred since
January 27, 2008 and be continuing;

� such party must have received an officer�s certificate from the other party regarding the satisfaction of certain
conditions to the completion of the merger; and

� unless Inverness exercises its right to pay the merger consideration entirely in cash, such party must have
received an opinion from Goodwin Procter LLP or Troutman Sanders LLP, dated as of the effective date of the
merger, to the effect that it is more likely than not that the merger and the upstream merger, considered
together as a single integrated transaction, will constitute a �reorganization� within the meaning of Section
368(a)(1)(A) of the Internal Revenue Code and that each of Inverness and Matria will be a party to the
reorganization.

The obligation of Matria to complete the merger is also subject to the condition that the shares of Inverness Series B
preferred stock to be issued in the merger and the shares of Inverness common stock issuable upon conversion thereof,
must be approved for listing on AMEX, subject to official notice of issuance. In addition, the obligation of Matria to
complete the merger is also subject to the condition that UBS Securities LLC (or another financial institution
reasonably acceptable to Matria) shall have confirmed to Matria that it is qualified and intends to serve as a registered
trader, or market maker, for the Inverness Series B preferred stock on AMEX from and after the effective time of the
merger and that such market maker shall have conducted a �road show� or similar marketing efforts with respect to the
Inverness Series B preferred stock prior to the effective time of the merger, in each case, to the extent not prohibited
by applicable law or the rules and regulations of any self regulatory organization.

The obligations of Inverness, Merger Sub and Merger LLC to complete the merger are also subject to the condition
that there shall not be instituted or pending any action or proceeding by any governmental entity, including under the
HSR Act, (a) seeking to restrain, prohibit or otherwise interfere with the ownership or operation by Inverness or any
of its subsidiaries of all or any portion of the business of Matria or any of its subsidiaries or of Inverness or any of its
subsidiaries or to compel Inverness or any of its subsidiaries to dispose of or hold separate all or any portion of the
business or assets of Matria or any of its subsidiaries or of Inverness or any of its subsidiaries; (b) seeking to impose
or confirm limitations on the ability of Inverness or any of its subsidiaries effectively to exercise full rights of
ownership of the shares of Matria common stock; or (c) seeking to require divestiture by Inverness or any of its
subsidiaries of any such shares.

Definition of Material Adverse Effect

Under the terms of the merger agreement, a material adverse effect on either Inverness or Matria means any fact,
change, event, circumstance, effect or development that has or would be reasonably likely to have a materially adverse
effect on (i) the business, financial condition, assets, capitalization, liabilities, operations or results of operations of
such party taken as a whole with its subsidiaries, or (ii) the ability of such party to consummate timely the transactions
contemplated by the merger agreement, except to the extent that such change, event, circumstance or effect
proximately results from:

� changes in the market price or trading volume of a party�s common stock or failure by a party to meet revenue,
earnings, or other financial performance predictions or forecasts, in each case, during any period for which
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� changes, circumstances or conditions generally affecting any industry in which a party or any of its subsidiaries
participates, including changes in applicable law (provided that such changes do not have a materially
disproportionate effect on a party and its subsidiaries, taken a whole);
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� changes generally affecting the economy or the financial, debt, credit or securities markets in the United States,
including as a result of changes in geopolitical conditions (provided that such changes do not have a materially
disproportionate effect on a party and its subsidiaries, taken a whole);

� changes resulting from a change in GAAP or the interpretation thereof (provided that such changes do not have
a materially disproportionate effect on a party and its subsidiaries, taken a whole);

� changes resulting from any act of war or terrorism (or any escalation thereof) (provided that such changes do
not have a materially disproportionate effect on a party and its subsidiaries, taken a whole);

� changes, facts, circumstances or conditions resulting from the announcement or existence of the merger
agreement or merger including any stockholder litigation relating thereto or any termination of, reduction in or
similar negative impacts on relationships, contractual or otherwise, with any customer, suppliers, distributors,
creditors, partners or employees of such party and its subsidiaries;

� in the case of Matria, actions or omissions of Matria taken at Inverness�, Merger Sub�s or Merger LLC�s
request; or

� in the case of Inverness, actions or omissions of Inverness taken at Matria�s request;

Termination

The merger agreement may be terminated in accordance with its terms at any time prior to completion of the merger,
whether before or after the requisite approval of the stockholders of Matria:

� by mutual written consent of the Inverness and Matria boards of directors;

� by either Inverness or Matria:

� if the merger is not consummated by July 31, 2008, for any reason, unless the sole reason for the failure to
consummate the merger is that the waiting period (or an extension of the waiting period) under the HSR Act
has not expired, then the date will be extended to October 31, 2008, but neither Inverness nor Matria may
terminate the merger agreement on this basis if that party has breached its obligations under the merger
agreement and such breach has been a principal cause of, or resulted in, the failure of the merger to be
consummated on or before that date;

� if a governmental entity in the United States or any foreign jurisdiction has issued a final and nonappealable
order, decree or ruling or taken any other action, in any case having the effect of permanently restraining,
enjoining or otherwise prohibiting the merger; and

� if the Matria stockholders do not approve the merger and adopt the merger agreement at the later of (i) a
stockholders� meeting convened for that purpose, or (ii) at any adjournment of a stockholder�s meeting called
for that purpose, but Matria may not terminate the merger agreement on this basis where the failure to obtain
stockholder approval was caused by the action or failure to act of Matria, and such action or failure to act
constitutes a material breach of the merger agreement, or by a breach of any voting agreement by any party
other than Inverness;

� 
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by Inverness (at any time prior to approval of the merger and adoption of the merger agreement by the Matria
stockholders) if any of the following events, which we call �Triggering Events,� occurs:

� Matria�s board of directors or any committee of the board of directors withholds, withdraws, modifies or
amends in a manner adverse to Inverness its recommendation in favor of the approval of the merger and
adoption of the merger agreement or failed to call and hold the Matria stockholders meeting in accordance
with the merger agreement;

� Matria fails to include in this proxy statement/prospectus the recommendation of Matria�s board of directors
in favor of the approval of the merger and adoption of the merger agreement;
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� at any time following the public announcement of an acquisition proposal, Matria�s board of directors fails
publicly to reaffirm its recommendation of the approval of the merger and adoption of the merger agreement
within 5 business days after Inverness requests in writing that such recommendation be reaffirmed;

� Matria�s board of directors or any committee of the board of directors approves or publicly recommends any
other acquisition proposal;

� Matria enters into any letter of intent or similar document or any agreement, contract or commitment
accepting any other acquisition proposal;

� Matria breaches any of the provisions in the merger agreement relating to the solicitation of competing offers
or the obtaining of the approval of Matria�s stockholders and such breach led to or resulted in another
acquisition proposal being made; or

� a tender or exchange offer relating to securities of Matria is commenced by a person unaffiliated with
Inverness, and Matria does not send to its security holders, within 10 business days after such tender or
exchange offer is first published, sent or given, a statement disclosing that Matria recommends rejection of
such tender or exchange offer;

� by Matria (at any time prior to approval of the merger and adoption of the merger agreement by the Matria
stockholders), upon a change of recommendation in connection with a superior offer, but only if
contemporaneously with the termination of the merger agreement, Matria pays Inverness the termination fee
discussed below and Matria enters into a definitive agreement to effect such superior offer;

� by Matria, upon a breach of any covenant or agreement on the part of Inverness set forth in the merger
agreement, or if there is any continuing inaccuracy in the representations and warranties of Inverness set forth
in the merger agreement, in either case, such that the conditions to Matria�s obligation to effect the merger
would fail to be satisfied at the time of such termination and such inaccuracy or breach is not cured by
Inverness within 30 days after delivery of written notice to Inverness; or

� by Inverness, upon a breach of any covenant or agreement on the part of Matria set forth in the merger
agreement, or if there is any continuing inaccuracy in the representations and warranties of Matria set forth in
the merger agreement, in either case, such that the conditions to Inverness� obligation to effect the merger
would fail to be satisfied at the time of such termination and such inaccuracy or breach is not cured by Matria
within 30 days after delivery of written notice to Matria.

Termination Fee

Under the terms of the merger agreement, Matria must pay Inverness a termination fee of $27.0 million in the event
that:

� the following three events have occurred:

� the merger agreement is properly terminated by either party because the merger is not consummated by
July 31, 2008, unless the sole reason for the failure to consummate the merger is that the waiting period (or
an extension of the waiting period) under the HSR Act has not expired, in which case the date will be
extended to October 31, 2008 or because the Matria stockholders do not approve the merger and adopt the
merger agreement;

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 220
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proposal; and

� within 12 months after termination of the merger agreement, Matria enters into a binding agreement to
consummate, or consummates, a �company acquisition,� as defined below;

� the merger agreement is terminated by Inverness because any Triggering Event has occurred; or
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� the merger agreement is terminated by Matria upon a change of recommendation in connection with a superior
offer.

A �company acquisition� means:

� a merger, consolidation, business combination, recapitalization, liquidation, dissolution or similar transaction
involving Matria or any of its subsidiaries where the stockholders of Matria immediately preceding such
transaction hold or, in the case of a subsidiary, Matria holds, less than 50% of the aggregate equity interests in
the surviving, resulting or parent entity of such transaction;

� a sale or other disposition by Matria or any of its subsidiaries of assets representing in excess of 50% of the
aggregate fair market value of Matria�s consolidated business immediately prior to such sale; or

� the acquisition by any person or group (including by way of a tender offer or an exchange offer or issuance by
Matria or any of its subsidiaries), directly or indirectly, of beneficial ownership or a right to acquire beneficial
ownership of shares representing in excess of 50% of the voting power of the then outstanding shares of capital
stock of Matria or any of its subsidiaries.

Miscellaneous

Amendment and Waiver

The merger agreement may be amended at any time by a writing signed on behalf of Inverness and Matria.

At any time prior to the effective date of the merger, to the extent legally allowed, any party may extend the time for
performance, waive any inaccuracies in the representations and warranties or waive compliance with any of the
agreements or conditions of the parties, provided that such extension or waiver is set forth in a writing signed on
behalf of such party.

Expenses Generally

All fees and expenses incurred in connection with the merger will be paid by the party incurring the fees or expenses,
whether or not the merger is completed, but Inverness and Matria will share equally all fees and expenses, other than
attorneys� and accountants� fees and expenses, incurred in relation to the printing and filing with the SEC of this proxy
statement/prospectus and the registration statement.
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THE VOTING AGREEMENT

In connection with the execution and delivery of the merger agreement, Inverness entered into a voting agreement
with Matria�s Chief Executive Officer, Parker H. Petit and certain affiliates of Mr. Petit, which are referred to in this
description collectively as the covered parties. Approximately 1,761,210 shares, or approximately 8% of the Matria
common stock outstanding on January 27, 2008, including 726,727 shares underlying Matria options, which are
referred to in this description as the covered shares, are subject to such voting agreement. Under the terms of the
voting agreement, all of the shares of Matria common stock owned by the covered parties are covered shares
(including shares underlying options). Assuming that Mr. Petit does not exercise any vested options to purchase
Matria common stock prior to the record date, Mr. Petit and his affiliates will be entitled to vote shares representing
approximately 4.7% of the outstanding shares of Matria common stock in favor of the merger.

The following is a summary description of the voting agreement, which is attached as Annex C to this proxy
statement/prospectus and is hereby incorporated by reference into this proxy statement/prospectus.

Agreement to Vote and Irrevocable Proxy

Under the voting agreement, the covered parties granted to Inverness an irrevocable proxy and irrevocably appointed
the members of the board of directors of Inverness as his or her agents, attorneys-in-fact and proxies, with full power
of substitution and resubstitution, to vote the covered shares at every annual, special or adjourned meeting of Matria
stockholders, and in every written consent in lieu of any such meeting, or otherwise, as follows:

� in favor of the approval of the merger and adoption of the merger agreement;

� against any acquisition proposal or superior offer (each as defined in the merger agreement); and

� against any proposal or transaction that could prevent or delay the merger.

The covered parties further agreed not to enter into any agreement or understanding with any person or entity the
effect of which would be inconsistent with or violative of the provision under the voting agreement granting the
irrevocable proxy covered by the foregoing matters.

Notwithstanding the foregoing, the covered parties remain free to vote the covered shares with respect to any matter
not covered by the foregoing in any manner the covered parties deem appropriate. Further, the voting agreement
provides that it should not be construed to limit or restrict Mr. Petit from acting in his capacity as a member of the
board of directors of Matria.

Transfer Restrictions

In addition, the covered parties agreed to restrictions on the transfer of the covered shares. For the period beginning on
January 27, 2008 and continuing until the earlier of the effective time of the merger or the termination of the voting
agreement in accordance with its terms, the covered parties may not transfer, or enter into any agreement with respect
to a transfer of, any of the covered shares or any interest therein. In addition, the covered parties agreed not to do the
following:

� permit any covered shares to become subject to any pledge or encumbrance;
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� enter into any voting agreement, voting trust or other voting arrangement with respect to any of the covered
shares.
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Notwithstanding the foregoing, the covered parties may transfer any covered shares as a bona fide gift or gifts, so long
as the other party to such transfer or other arrangement executes a copy of the voting agreement with Inverness and an
irrevocable proxy, in each case with respect to any and all covered shares transferred.

Termination

The voting agreement terminates upon the earlier of the effective time of the merger, the termination of the merger
agreement pursuant to its terms or mutual consent of the parties. Upon termination of the voting agreement, the
irrevocable proxy will terminate.
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SECURITY OWNERSHIP OF MATRIA�S DIRECTORS, EXECUTIVE OFFICERS AND
PRINCIPAL STOCKHOLDERS

The following table presents the number of shares of Matria common stock owned beneficially as of February 1,
2008, by Matria�s Chief Executive Officer and the Chief Financial Officer, the three other most highly compensated
executive officers for the fiscal year ended December 31, 2007, Matria�s directors, Matria�s directors and executive
officers as a group, and all other persons known by Matria to beneficially own more than 5% of Matria�s common
stock.

Amount and Nature of Percent

Name of Beneficial Owner
Beneficial

Ownership(1) of Class(2)

Wellington Management Company, LLP(3) 1,363,814 6.2%
EARNEST Partners, LLC(4) 2,376,295 10.8%
TimesSquare Capital Management, LLC(5) 1,198,500 5.4%
UBS Global Asset Management (Americas) Inc.(6) 1,073,591 4.9%
HWP Capital Partners II, L.P.(7) 1,380,388 6.3%
T. Rowe Price Associates, Inc.(8) 2,772,282 12.6%
Parker H. Petit(9) 1,761,210 8.0%
Richard M. Hassett, M.D.(10) 200,160 �
Jeffrey L. Hinton(11) 22,020 �
Roberta L. McCaw(12) 64,523 �
Yvonne V. Scoggins(13) 63,916 �
Joseph G. Bleser(14) 16,007 �
J. Terry Dewberry(15) 11,000 �
Donald J. Lothrop(16) 10,000 �
Myldred H. Mangum(17) 6,000 �
Guy W. Millner(18) 37,375 �
Kaaren J. Street(19) 16,000 �
Thomas S. Stribling(20) 46,780 �
Wayne P. Yetter(21) 22,000 �
All executive officers and directors as a group (14 persons)(22) 2,358,400 10.7%
� Less than 1%

(1) Under the rules of the SEC, a person is deemed to be a beneficial owner of a security if he or she has or shares
the power to vote or to direct the voting of such security (�voting power�) or the power to dispose or to direct the
disposition of such security (�investment power�). A person is also deemed to be a beneficial owner of any
securities of which that person has the right to acquire beneficial ownership within 60 days as well as any
securities owned by such person�s spouse, children or relatives living in the same house. Accordingly, more
than one person may be deemed to be a beneficial owner of the same securities.

(2) Based on 22,052,520 shares of Matria common stock outstanding on February 1, 2008. With respect to each
person or group in the table, assumes that such person or group has exercised all options, warrants and other
rights to purchase Matria common stock which he or she beneficially owns and which are exercisable within
60 days and that no other person has exercised any such rights.
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(3) The number of shares owned is based on information contained in a report on Schedule 13G/A (Amendment
No. 9) filed with the SEC on February 14, 2007. The address of Wellington Management Company, LLP
(�WMC�) is 75 State Street, Boston, Massachusetts 02109. According to its Schedule 13G, WMC, in its capacity
as investment adviser, may be deemed to beneficially own 1,363,814 shares of Matria common stock, which
shares are held of record by clients of WMC. WMC reports that it has no power to vote or direct the vote of
such shares and shared power to dispose or direct the disposition of such shares, while its clients have the right
to receive, or direct the receipt of, dividends from, or proceeds from the sale of, such shares.

(4) The number of shares owned is based on information contained in a report on Schedule 13G/A (Amendment
No. 5) filed with the SEC on January 31, 2008. The address of EARNEST Partners, LLC (�EARNEST�) is 75
14th Street, Suite 2300, Atlanta, Georgia 30309. According to its Schedule 13G/A,
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EARNEST, in its capacity as investment advisor, may be deemed to beneficially own 2,376,295 shares of Matria
common stock.

(5) The number of shares is based on information contained in a report on Schedule 13G filed with the SEC on
February 9, 2007. The address of TimesSquare Capital Management, LLC (�TimesSquare�) is 1177 Avenue of
the Americas, 39th Floor, New York, New York 10036. According to its Schedule 13G, TimesSquare, in its
capacity as investment advisor, may be deemed to beneficially own 1,198,500 shares of Matria common stock.

(6) The number of shares is based on information contained in a report on Schedule 13G/A (Amendment No. 1)
filed with the SEC on February 20, 2007. The address of UBS Global Asset Management (Americas) Inc.
(�UBS�) is One North Wacker, Chicago, Illinois 60606. According to its Schedule 13G Amendment No. 1, UBS,
in its capacity as investment advisor, may be deemed to beneficially own 1,073,591 shares of Matria common
stock.

(7) The number of shares is based on information contained in a report on Schedule 13G filed with the SEC on
August 3, 2007. The address of HWP Capital Partners II, L.P. is c/o Haas Wheat & Partners, L.P.,
300 Crescent Court, Suite 1700, Dallas, Texas 75201. According to its Schedule 13G, HWP Capital Partners II,
L.P., in its capacity as investment advisor, may be deemed to beneficially own 1,380,388 shares of Matria
common stock.

(8) The number of shares is based on information contained in a report on Schedule 13G/A (Amendment No. 1)
filed with the SEC on February 13, 2008. The address of T. Rowe Price Associates, Inc. is 100 E. Pratt Street,
Baltimore, Maryland 21202. According to its Schedule 13G/A (Amendment No. 1) T. Rowe Price Associates,
Inc., in its capacity as investment advisor, may be deemed to beneficially own 2,772,282 shares of Matria
common stock, 1,317,756 shares of which are held by T. Rowe Price New Horizons Fund, Inc.

(9) Represents 778,881 shares owned by Mr. Petit, 81,300 shares of restricted stock, 73,832 shares held by Petit
Investments Limited Partnership, 90,000 shares held by Cox Road Partners LLLP, 3,750 shares held by Petit
Grantor Trust, 6,720 shares owned by his spouse, and 726,727 shares which are subject to purchase upon
exercise of options exercisable within 60 days. Mr. Petit�s address is 1850 Parkway Place, Marietta, Georgia
30067.

(10) Represents 6,663 shares owned by Dr. Hassett, 40,500 shares of restricted stock, and 152,997 shares which are
subject to purchase upon exercise of options exercisable within 60 days. Dr. Hassett resigned as President and
Chief Operating Officer effective January 29, 2008.

(11) Represents 4,019 shares owned by Mr. Hinton, 16,334 shares of restricted stock, and 1,667 shares subject to
purchase upon exercise of options.

(12) Represents 16,046 shares owned by Ms. McCaw, 14,000 shares of restricted stock, and 34,477 shares which
are subject to purchase upon exercise of options exercisable within 60 days.

(13) Represents 14,000 shares of restricted stock and 49,916 shares which are subject to purchase upon exercise of
options exercisable within 60 days.

(14) Represents 7 shares owned by Mr. Bleser and 16,000 shares which are subject to purchase upon exercise of
options exercisable within 60 days.

(15)
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Represents 1,000 shares owned by Mr. Dewberry and 10,000 shares which are subject to purchase upon
exercise of options exercisable within 60 days.

(16) Represents shares which are subject to purchase upon exercise of options exercisable within 60 days.

(17) Represents shares which are subject to purchase upon exercise of options exercisable within 60 days.

(18) Represents 11,250 shares owned by Mr. Millner and 26,125 shares which are subject to purchase upon exercise
of options exercisable within 60 days.

(19) Represents shares which are subject to purchase upon exercise of options exercisable within 60 days.

(20) Represents 1,905 shares owned by Mr. Stribling and 44,875 shares which are subject to purchase upon exercise
of options exercisable within 60 days.

(21) Represents shares which are subject to purchase upon exercise of options exercisable within 60 days.

(22) Includes 1,171,254 shares which are subject to purchase upon exercise of options exercisable within 60 days.
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DESCRIPTION OF INVERNESS SERIES B PREFERRED STOCK

The following summary describes the material provisions of the Inverness Series B preferred stock and the certificate
of designations. The provisions of the certificate of designations are complicated and not easily summarized. A copy
of the form of Series B preferred stock share certificate is available upon request from Inverness at the address set
forth under �Where You Can Find More Information.� The following summary of the terms of Series B preferred stock
does not purport to be complete and is subject to, and qualified in its entirety by reference to, the provisions of the
certificate of designations. This summary may not contain all of the information about the Inverness Series B
preferred stock that is important to you. The form of certificate of designations is attached to this proxy
statement/prospectus as Annex B and is incorporated by reference into this proxy statement/prospectus, and we
encourage you to read it carefully in its entirety for a more complete understanding of the terms of the Inverness
Series B preferred stock.

General

Under Inverness� certificate of incorporation, its board of directors is authorized, without further stockholder action, to
issue up to 5,000,000 shares of preferred stock, par value $0.001 per share, in one or more series, with such voting
powers or without voting powers, and with such designations, preferences and relative, participating, optional or other
special rights, and qualifications, limitations or restrictions, as shall be set forth in the resolutions providing therefor.
Inverness has 2,333,333 shares of authorized preferred stock which are undesignated. Inverness has 2,666,667 shares
of preferred stock which are designated as Series A Convertible Preferred Stock, none of which are currently
outstanding. Inverness currently expects to eliminate the Series A Convertible Preferred Stock which will cause the
2,666,667 shares previously authorized in this series to be undesignated and available for future designation. At the
consummation of the merger, Inverness expects to issue approximately 1.97 million shares of Series B preferred stock
(assuming the exercise of all outstanding options to purchase Matria common stock).

When issued, the Series B preferred stock and any common stock issued upon the conversion of the Series B preferred
stock will be validly issued, fully paid and nonassessable. The holders of the Series B preferred stock will have no
preemptive or preferential right to purchase or subscribe to stock, obligations, warrants or other securities of Inverness
of any class. Inverness expects their transfer agent, registrar, redemption, conversion and dividend disbursing agent
for shares of both the Series B preferred stock and common stock will be Computershare Shareholder Services, Inc.,
The Series B preferred stock is subject to forced conversion, as described below in �� Forced Conversion,� but is not
redeemable by Inverness.

Ranking

The Series B preferred stock, with respect to dividend rights or rights upon Inverness� liquidation, winding-up or
dissolution, ranks:

� senior to all classes of Inverness common stock and each other class of capital stock or series of preferred stock
established after the original issue date of the Series B preferred stock (which we refer to as the �Issue Date�), the
terms of which do not expressly provide that such class or series ranks senior to or on a parity with the Series B
preferred stock as to dividend rights or rights upon Inverness� liquidation, winding-up or dissolution (which we
refer to collectively as �Junior Stock�);

� on a parity, in all respects, with any class of capital stock or series of preferred stock established after the Issue
Date, the terms of which expressly provide that such class or series will rank on a parity with the Series B
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preferred stock as to dividend rights or rights upon Inverness� liquidation, winding-up or dissolution (which we
refer to collectively as �Parity Stock�); and

� junior to each class of capital stock or series of preferred stock established after the Issue Date, the terms of
which expressly provide that such class or series will rank senior to the Series B preferred stock as to dividend
rights or rights upon Inverness� liquidation, winding-up or dissolution (which we refer to collectively as �Senior
Stock�).
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While any shares of Series B preferred stock are outstanding, Inverness may not authorize or issue any class or series
of Senior Stock (or any security convertible into Senior Stock) without the affirmative vote or consent of the holders
of a majority of the outstanding shares of Series B preferred stock. Without the consent of any holder of Series B
preferred stock, however, Inverness may authorize, increase the authorized amount of, or issue any class or series of
Parity Stock or Junior Stock. See �� Voting Rights� below.

Dividends

Holders of shares of Series B preferred stock will be entitled to receive, when, as and if declared by Inverness� board of
directors out of funds legally available for payment, cumulative dividends at the rate per annum of 3% per share on
the liquidation preference thereof of $400 per share of Series B preferred stock (equivalent to $12.00 per annum per
share). Dividends on the Series B preferred stock will be payable quarterly on January 15, April 15, July 15 and
October 15 of each year or, if any such day is not a business day, the next business day, commencing following the
first full calendar quarter after the Issue Date (each, a �Dividend Payment Date�) at such annual rate, and shall
accumulate from the most recent date as to which dividends shall have been paid or, if no dividends have been paid,
from the Issue Date of the Series B preferred stock, whether or not in any dividend period or periods there have been
funds legally available for the payment of such dividends. Dividends will be payable to holders of record as they
appear on Inverness� stock register for the Series B preferred stock on the immediately preceding January 1, April 1,
July 1 and October 1 (each, a �Record Date�). Accumulations of dividends on shares of Series B preferred stock do not
bear interest. Dividends payable on the Series B preferred stock for any period less than a full dividend period (based
upon the number of days elapsed during the period) are computed on the basis of a 360-day year consisting of twelve
30-day months.

If and whenever Inverness fails to fully pay dividends on the Series B preferred stock for six full quarterly periods,
whether or not consecutive, then the dividend rate per annum shall increase by 1% to 4% per annum until Inverness
has paid all dividends on the Series B preferred stock for all dividend periods up to and including the Dividend
Payment Date on which the accumulated and unpaid dividends are paid in full. Following such payment of unpaid
dividends, the dividend rate will revert to 3% per annum. In the event of any further failure to pay dividends on the
Series B preferred stock on any future Dividend Payment Date, the dividend rate per annum shall increase to 5% per
annum until Inverness has again paid all dividends on the Series B preferred stock for all dividend periods up to and
including the Dividend Payment Date. Following such payment of unpaid dividends, the dividend rate will again
revert to 3% per annum.

No dividend will be declared or paid upon, or any sum set apart for the payment of dividends upon, any outstanding
share of the Series B preferred stock with respect to any dividend period unless all dividends for all preceding
dividend periods have been declared and paid or declared and a sufficient sum of cash or number of shares of common
stock or, if applicable, Series B preferred stock (or convertible preferred stock having substantially the same terms as
the Series B preferred stock) have been set apart for the payment of such dividend, upon all outstanding shares of
Series B preferred stock.

Inverness is only obligated to pay a dividend on Inverness� Series B preferred stock if its board of directors or an
authorized committee of its board declares the dividend payable and it has assets that legally can be used to pay the
dividend.

No dividends or other distributions (other than a dividend or distribution payable solely in shares of Parity Stock or
Junior Stock (in the case of Parity Stock) or Junior Stock (in the case of Junior Stock)) may be declared, made or paid,
or set apart for payment upon, any Parity Stock or Junior Stock, nor may any Parity Stock or Junior Stock be
redeemed, purchased or otherwise acquired for any consideration (or any money paid to or made available for a
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sinking fund for the redemption of any Parity Stock or Junior Stock) by Inverness or on its behalf (except by
conversion into or exchange for shares of Parity Stock or Junior Stock (in the case of Parity Stock) or Junior Stock (in
the case of Junior Stock)) unless all accumulated and unpaid dividends have been or contemporaneously are declared
and paid, or are declared and a sufficient sum of cash or number of shares of common stock (or convertible preferred
stock having substantially the same terms as the Series B preferred stock) having been set apart for the payment of
such dividend, upon all outstanding Series B
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preferred stock and any Parity Stock for all dividend payment periods terminating on or prior to the date of such
declaration, payment, redemption, purchase or acquisition.

If full dividends have not been paid on the Series B preferred stock and any Parity Stock, dividends may be declared
and paid on the Series B preferred stock and such Parity Stock so long as the dividends are declared and paid pro rata
so that the amounts of dividends declared per share on the Series B preferred stock and such Parity Stock will in all
cases bear to each other the same ratio that accumulated and unpaid dividends per share on the shares of the Series B
preferred stock and such Parity Stock bear to each other. Holders of shares of the Series B preferred stock will not be
entitled to any dividend, whether payable in cash, property or stock, in excess of full cumulative dividends.

Inverness� ability to declare and pay cash dividends and make other distributions with respect to its capital stock,
including the Series B preferred stock, is limited by the terms of its outstanding indebtedness. In addition, Inverness�
ability to declare and pay dividends may be limited by applicable Delaware law. See �Risk Factors � Inverness may be
limited in its ability to pay cash dividends in the future.�

Method of Payment of Dividends

Subject to certain restrictions, Inverness may generally pay any dividend on the Series B preferred stock:

� in cash;

� by delivery of shares of its common stock;

� if the Dividend Payment Date is on or before June 4, 2015, by delivery of shares of Series B preferred stock (or
convertible preferred stock having substantially the same terms as the Series B preferred stock); or

� through any combination of cash, common stock and (if the Dividend Payment Date is on or before June 4,
2015) Series B preferred stock (or convertible preferred stock having substantially the same terms as the
Series B preferred stock).

If Inverness elects to make any such payment, or any portion thereof, in shares of its common stock, such shares shall
be valued for such purpose, in the case of any dividend payment, or portion thereof, at 97% of the average of the
Volume-Weighted Average Price (as defined below) per share of its common stock for each of the five consecutive
Trading Days (as defined below under �� Forced Conversion�) ending on the second Trading Day immediately prior to
the Record Date for such dividend. If Inverness elects to make any dividend payment, or portion thereof, in shares of
Series B preferred stock, such shares shall be valued for such purpose at 97% of the average of the daily
Volume-Weighted Average Price per share of the Series B preferred stock for each of the five consecutive Trading
Days ending on the second Trading Day immediately prior to the Record Date of such dividend. If Inverness elects to
make any dividend payment, or portion thereof, in shares of convertible preferred stock having substantially the same
terms as the Series B preferred stock, such shares shall be valued at 97% of an amount per share of such convertible
preferred stock determined by a nationally recognized investment banking firm (unaffiliated with Inverness) retained
for this purpose to be such shares fair market value. If Inverness elects to make any dividend payment, or portion
thereof, in shares of Series B preferred stock (or convertible preferred stock having substantially the same terms as the
Series B preferred stock) (the �Dividended Stock�), then (1) the aggregate liquidation preference of the Dividended
Stock delivered per share of Series B preferred stock must be equal to or greater than the dollar amount of such
dividend due per share of Series B preferred stock; (2) the annual dividend rate of the Dividended Stock (expressed as
a percentage of the liquidation preference of the Dividended Stock) must be equal to or greater than the annual
dividend rate of the Series B preferred stock (expressed as a percentage of the liquidation preference of the Series B
preferred stock); and (3) the number of shares of Inverness common stock into which the Dividended Stock is
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number of shares of Inverness common stock into which the Series B preferred stock is convertible (expressed as a
number of shares per $400 in liquidation preference). Inverness may not pay dividends in shares of common stock or,
if permitted, Series B preferred Stock (or
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convertible preferred stock having substantially the same terms as the Series B preferred stock) unless an effective
registration statement exists at the time of delivery of such shares.

The term �Volume-Weighted Average Price� per share of Inverness common stock on a Trading Day is the
volume-weighted average price per share on AMEX (or such other national securities exchange or automated
quotation system on which the common stock or Series B preferred stock, as the case may be, is then listed or
authorized for quotation or, if not so listed or authorized for quotation, an amount determined, using a
volume-weighted average method, by a nationally recognized investment banking firm (unaffiliated with Inverness)
retained for this purpose) from 9:30 a.m. to 4:30 p.m., New York City time, on that Trading Day, as displayed by
Bloomberg or such other comparable service determined in good faith by the company that has replaced Bloomberg.

Inverness will make each dividend payment on the Series B preferred stock in cash, except to the extent it elects to
make all or any portion of such payment in shares of its common stock or shares of Series B preferred stock (or
convertible preferred stock having substantially the same terms as the Series B preferred stock). Inverness will give
the holders of the Series B preferred stock notice of any such election and the portion of such payment that will be
made in cash and the portion that will be made in shares of capital stock at least 10 Trading Days prior to the Record
Date for such dividend.

No fractional shares of common stock or Series B preferred stock (or convertible preferred stock having substantially
the same terms as the Series B preferred stock) will be delivered to the holders of the Series B preferred stock, but
Inverness will instead pay a cash adjustment to each holder that would otherwise be entitled to a fraction of a share of
common stock or Series B preferred stock (or convertible preferred stock having substantially the same terms as the
Series B preferred stock), as the case may be. Any portion of any such payment that is declared and not paid through
the delivery of shares of common stock or Series B preferred stock (or convertible preferred stock having substantially
the same terms as the Series B preferred stock) will be paid in cash.

Notwithstanding the above, Inverness may not elect to pay any portion of a dividend on the Series B preferred stock
by delivery of common stock or Series B preferred stock (or convertible preferred stock having substantially the same
terms as the Series B preferred stock) unless there has first been authorized a sufficient number of shares of common
stock and Series B preferred stock (or convertible preferred stock having substantially the same terms as the Series B
preferred stock) to allow for the payment of such dividend.

Liquidation Preference

In the event of Inverness� voluntary or involuntary liquidation, winding-up or dissolution, each holder of Series B
preferred stock will be entitled to receive and to be paid out of Inverness� assets available for distribution to Inverness�
stockholders, before any payment or distribution is made to holders of Junior Stock (including common stock), a
liquidation preference in the amount of $400 per share of the Series B preferred stock, plus accumulated and unpaid
dividends on the shares to the date fixed for liquidation, winding-up or dissolution.

If, upon Inverness� voluntary or involuntary liquidation, winding-up or dissolution, the amounts payable with respect
to the liquidation preference of the Series B preferred stock and all Parity Stock are not paid in full, the holders of the
Series B preferred stock and the Parity Stock will share equally and ratably in any distribution of Inverness� assets in
proportion to the full liquidation preference and accumulated and unpaid dividends to which they are entitled. After
payment of the full amount of the liquidation preference and accumulated and unpaid dividends to which they are
entitled, the holders of the Series B preferred stock will have no right or claim to any of Inverness� remaining assets.
Neither the sale of all or substantially all of Inverness� assets or business (other than in connection with its liquidation,
winding-up or dissolution), nor Inverness� merger or consolidation into or with any other person, will be deemed to be
Inverness� voluntary or involuntary liquidation, winding-up or dissolution.
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The certificate of designations will not contain any provision requiring funds to be set aside to protect the liquidation
preference of the Series B preferred stock even though it is substantially in excess of the par value thereof.

Voting Rights

The holders of the Series B preferred stock will have no voting rights except as set forth below or as otherwise
required by Delaware law from time to time. If dividends on the Series B preferred stock are in arrears and unpaid for
six or more quarterly periods (whether or not consecutive), the holders of the Series B preferred stock, voting as a
single class with any other preferred stock or preference securities having similar voting rights, will be entitled at
Inverness� next regular or special meeting of stockholders to elect two additional directors to its board of directors.
Upon the election of any additional directors, the number of directors that comprise Inverness� board shall be increased
by such number of additional directors. Such voting rights and the terms of the directors so elected will continue until
such time as the dividend arrearage on the Series B preferred stock has been paid in full. Any director so elected by
the Series B preferred stockholders may only be removed by the vote of the holders of record of the outstanding
Series B preferred stock at a meeting of stockholders called for that purpose and any vacancy created by the removal
of any such director or otherwise may be filled only by the vote of the holders of record of the outstanding Series B
preferred stock. The voting rights described above are subject to re-vesting upon each and every subsequent
nonpayment of dividends.

In addition, the affirmative vote or consent of the holders of a majority of the outstanding Series B preferred stock will
be required for the authorization, designation or issuance of any class or series of Senior Stock (or any security
convertible into Senior Stock) and for any amendment, alteration or repeal of any provision of Inverness� certificate of
incorporation or bylaws that would affect adversely the powers, preferences or rights of holders of the Series B
preferred stock or result in an increase or decrease in the total number of authorized or issued shares of Series B
preferred stock except for any such shares that may be issued as dividends to holders of Series B preferred stock. The
certificate of designations will provide that the authorization of, the increase in the authorized amount of, or the
issuance of any shares of any class or series of Parity Stock or Junior Stock will not require the consent of the holders
of the Series B preferred stock, and will not be deemed to affect adversely the rights of the holders of the Series B
preferred stock.

In all cases in which the holders of Series B preferred stock shall be entitled to vote, each share of Series B preferred
stock shall be entitled to one vote.

Conversion Rights

Each share of Series B preferred stock will be convertible at the option of the holder thereof into approximately
5.7703 shares of Inverness common stock (which we refer to as the �Conversion Rate�), calculated using an initial
conversion price of $69.32 per share of Inverness common stock (which we refer to as the �Conversion Price�), subject
to adjustment as described below under �� Conversion Rate Adjustment,� plus cash in lieu of fractional shares if any of
the following shall occur and, until the Authorized Share Increase described below under �� Share Approval Matters;
Reserved Common Stock; Miscellaneous� is obtained, Inverness� ability to deliver shares of its common stock to satisfy
its obligations upon conversion will be subject to a sufficient number of shares of Inverness common stock being
available for issuance upon conversion:

� during any calendar quarter beginning with the second calendar quarter after the Issue Date, the Closing Sale
Price (as defined below under �� Forced Conversion�) of Inverness common stock for each of 20 or more Trading
Days in a period of 30 consecutive Trading Days ending on the last Trading Day of the immediately preceding
calendar quarter exceeds 130% of the Conversion Price in effect on the last Trading Day of the immediately
preceding calendar quarter;
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� upon the occurrence of a Fundamental Change (as defined under �� Additional Conversion Right Upon a
Fundamental Change�); or

� Inverness is party to a consolidation, amalgamation, statutory arrangement, merger or binding share exchange
pursuant to which Inverness common stock will be converted into or exchanged for, or would constitute, cash,
securities or other property.

Upon the occurrence of any event described in the third and fourth bullet points above, a holder may convert its
Series B preferred stock at any time during the period that begins on, and includes, the 30th calendar day before the
date we originally announce as the anticipated effective date of the transaction and ends on, and includes, the 40th
calendar day after the actual effective date of the transaction.

The term �Average Trading Price� per share of Series B preferred stock shall mean the average of the daily
Volume-Weighted Average Price per share of Inverness Series B preferred stock during such 5 consecutive Trading
Day period.

The term �Conversion Value� per share of Series B preferred stock on a Trading Day is the product of the Closing Sale
Price per share of Inverness common stock and the conversion rate for a share of Series B preferred stock in effect on
that Trading Day.

The holders of shares of Series B preferred stock at the close of business on a Record Date will be entitled to receive
the dividend payment on those shares on the corresponding Dividend Payment Date notwithstanding the conversion of
such shares following that Record Date or Inverness� default in payment of the dividend due on that Dividend Payment
Date. However, shares of Series B preferred stock surrendered for conversion during the period between the close of
business on any Record Date and the close of business on the business day immediately preceding the applicable
Dividend Payment Date must be accompanied by payment of an amount equal to the dividend payable on such shares
on that Dividend Payment Date (excluding any dividends in arrears). A holder of shares of Series B preferred stock on
a Record Date who (or whose transferee) tenders any shares for conversion on the corresponding Dividend Payment
Date will receive the dividend payable by Inverness on the Series B preferred stock on that date, and the converting
holder need not include payment in the amount of such dividend upon surrender of shares of Series B preferred stock
for conversion. Except as provided above with respect to a voluntary conversion, Inverness will make no payment or
allowance for unpaid dividends, whether or not in arrears, on converted shares or for dividends on the shares of
common stock issued upon conversion.

Upon a conversion of shares of Series B preferred stock as described above, Inverness may, at its option, satisfy the
entire conversion obligation in cash, or through a combination of cash and shares of its common stock in the manner
described under �� Optional Settlement of Conversion.�

Forced Conversion

Inverness may, at its option, and, until the Authorized Share Increase described below under �� Share Approval Matters;
Reserved Common Stock; Miscellaneous� is obtained, subject to a sufficient number of shares of Inverness common
stock being available for issuance upon conversion, cause the Series B preferred stock to be automatically converted
into shares of common stock at the Conversion Rate then in effect on a Forced Conversion Date (described below) if,
on or prior to the three-year anniversary of the Issue Date, the Closing Sale Price (as defined below) of its common
stock exceeds 150% of the then prevailing Conversion Price of the Series B preferred stock for at least 20 Trading
Days in a period of 30 consecutive Trading Days, including the last Trading Day of such 30-day period, ending on the
Trading Day prior to Inverness� issuance of a press release announcing the forced conversion as described below.
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Inverness may cause such a Forced Conversion on a Forced Conversion Date after the three-year anniversary of the
Issue Date if the Closing Sale Price of its common stock exceeds 130% of the then prevailing Conversion Price of the
Series B preferred stock for at least 20 Trading Days in a period of 30 consecutive Trading Days, including the last
Trading Day of such 30-day period, ending on the Trading Day prior to Inverness� issuance of a press release
announcing the forced conversion. If Inverness exercises its right to force conversion of the Series B preferred stock
on or prior to the three-year anniversary of the Issue Date, Inverness will also pay to each holder of Series B
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preferred stock the following payments: (1) a payment equal to the aggregate amount of any unpaid dividends such
holder was entitled to with respect to any dividend periods terminating on or prior to the Forced Conversion Date (as
defined below) and (2) a redemption premium equal to the amount of any dividends such holder would have received
after the Forced Conversion Date through the three-year anniversary of the issuance date of the Series B preferred
stock if such holder�s shares had not otherwise been converted.

The term �Trading Day� means a day during which trading in securities generally occurs on AMEX or, if Inverness�
common stock is not listed on AMEX, on the principal other national or regional securities exchange on which its
common stock is then listed or, if Inverness� common stock is not listed on a national or regional securities exchange,
on the principal other market on which its common stock is then traded.

The �Closing Sale Price� of Inverness common stock on any date means the closing sale price per share (or if no closing
sale price is reported, the average of the closing bid and ask prices or, if more than one in either case, the average of
the average closing bid and the average closing ask prices) on such date as reported on the principal United States
securities exchange on which Inverness common stock is traded or, if its common stock is not listed on a United States
national or regional securities exchange, as reported by the principal market on which its common stock is traded. In
the absence of such a quotation, the Closing Sale Price will be an amount determined by a nationally recognized
investment banking firm (unaffiliated with Inverness) retained for this purpose.

To exercise the forced conversion right described above, Inverness must issue a press release prior to the opening of
business on the first Trading Day following any date on which the conditions described in the first paragraph of this
�Forced Conversion� section are met, announcing such a forced conversion. Inverness will also give notice by mail or
by publication (with subsequent prompt notice by mail) to the holders of the Series B preferred stock (not more than
four business days after the date of the press release) of the forced conversion announcing Inverness� intention to
convert the Series B preferred stock. The conversion date will be a date selected by Inverness (which we refer to as the
�Forced Conversion Date�) and will be no more than ten days after the date on which it issues such press release.
However, Inverness cannot set a Forced Conversion Date on a date that is between a Record Date and the
corresponding Dividend Payment Date.

In addition to any information required by applicable law or regulation, the press release and notice of a forced
conversion shall state, as appropriate:

� the Forced Conversion Date;

� the number of shares of common stock to be issued upon conversion of each share of Series B preferred stock;

� the number of shares of Series B preferred stock to be converted;

� that dividends on the Series B preferred stock to be converted will cease to accrue on the Forced Conversion
Date; and

� the amounts of any of the following payments: (i) a payment equal to the amount of any unpaid dividends that
such holder was entitled to through the Forced Conversion Date and (ii) a redemption premium equal to the
amount of any dividends that such holder would have received from the Forced Conversion Date through the
three-year anniversary of the issuance date of the Series B preferred stock assuming such holder�s shares were
never converted.

On and after the Forced Conversion Date, dividends will cease to accrue on the Series B preferred stock called for a
forced conversion and all rights of holders of such Series B preferred stock will terminate except for the right to

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 242



receive the shares of common stock issuable upon conversion thereof and cash in lieu of any fractional shares;
provided, however, that if the Forced Conversion Date is on or prior to the three-year anniversary of the Issue Date,
Inverness will also pay to each holder of Series B preferred stock the aggregate amount of any unpaid dividends that
such holder would have received through the three-year anniversary of the Issue Date. Additionally, any dividend
payment with respect to the Series B preferred stock called for a forced conversion on a date during the period
between the close of business on any Record Date for the
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payment of dividends to the close of business on the corresponding Dividend Payment Date will be payable on such
Dividend Payment Date to the record holder of such share on such Record Date if such share has been converted after
such Record Date and prior to such Dividend Payment Date. Inverness may at its option make any dividend payment
required by this paragraph by delivery of shares of Inverness common stock, in which case such shares shall be valued
for such purpose at 97% of the average of the Volume-Weighted Average Price per share of Inverness common stock
on the Trading Day immediately preceding the Forced Conversion Date.

Inverness may not authorize, issue a press release or give notice of any forced conversion unless, prior to giving the
conversion notice, all accumulated, but unpaid dividends (whether declared or not) on the Series B preferred stock for
periods ended prior to the date of such conversion notice shall have been paid.

Upon a conversion of shares of Series B preferred stock as described above, Inverness may, at its option, satisfy the
entire conversion obligation in cash, or through a combination of cash and shares of its common stock in the manner
described below under �� Optional Settlement of Conversion.�

Optional Settlement of Conversion

Upon the conversion of shares of Series B preferred stock into Inverness� common stock, whether such conversion is
made at the option of a stockholder or in connection with a forced conversion (as described above under �� Forced
Conversion�), Inverness may, in its sole discretion, elect to satisfy the entire conversion obligation in cash, or through a
combination of cash and shares of its common stock.

If Inverness chooses to satisfy the conversion obligation solely in cash, for each share of Series B preferred stock
subject to conversion Inverness will pay an amount equal to the sum of the Daily Conversion Values (as defined
below) for each of the 20 Trading Days beginning on, and including, the third Trading Day following the date of such
conversion. As used herein, the term �Daily Conversion Value� means, with respect to a Trading Day, one-twentieth of
the product of:

� the then applicable Conversion Rate in effect on such Trading Day, and

� the daily Volume-Weighted Average Price of a share of Inverness common stock on that Trading Day.

If Inverness chooses to satisfy the conversion obligation through a combination of cash and shares of its common
stock, with respect to each share of Series B preferred stock subject to conversion Inverness will, for each of the 20
Trading Days beginning on, and including, the third Trading Day following the date of such conversion:

� pay an amount of cash equal to:

(1) if expressed as a total dollar amount per share of Series B preferred stock, such total dollar amount divided by
twenty, or

(2) if expressed as a percentage of the Daily Conversion Value, such percentage multiplied by the Daily Conversion
Value; and

� issue that number of shares of common stock equal to:

(1) the Daily Conversion Value minus the amount obtained in the first bullet point above, divided by

(2) the Volume-Weighted Average Price.
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Fractional Shares

No fractional shares of common stock or securities representing fractional shares of common stock will be issued
upon conversion, whether voluntary or mandatory, or in respect of dividend payments made in common stock on
Series B preferred stock. Any fractional interest in a share of common stock resulting from conversion will be paid in
cash based on the Closing Sale Price at the close of business on the Trading Day next preceding the date of
conversion. Any fractional interest in a share of common stock resulting from
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payment of a stock dividend will be paid in cash based on the Closing Sale Price on the Trading Day next preceding
the issuance of the common stock.

Conversion Rate Adjustment

The Conversion Rate is subject to adjustment (in accordance with formulas set forth in the certificate of designations)
in certain events, including:

� any payment of a dividend (or other distribution) to all holders of Inverness common stock that is payable in
shares of common stock;

� any issuance to all holders of shares of common stock of rights, options or warrants entitling them to subscribe
for or purchase shares of common stock or securities convertible into or exchangeable for shares of common
stock for a period expiring within 60 days from the date of issuance at less than the Market Value (as defined
below); provided, however, that if such rights, options or warrants are only exercisable upon the occurrence of
certain triggering events, then the Conversion Rate will not be adjusted until such triggering events occur;

� any subdivision, split, combination or reclassification of the common stock;

� any distribution by Inverness consisting exclusively of cash to all holders of Inverness� common stock; in which
event the Conversion Rate will be adjusted by multiplying:

(1) the Conversion Rate by:

(2) a fraction, the numerator of which will be the Market Value (as defined below) of a share of Inverness
common stock and the denominator of which will be such Market Value of a share of Inverness
common stock minus the amount per share of such dividend or distribution;

(3) Notwithstanding the foregoing, in no event will the Conversion Rate be adjusted pursuant to this bullet
point to an amount that is more than 7.5014, subject to adjustment in accordance with the first, second,
third, fifth or sixth bullet point under this caption �Conversion Rate Adjustment;� or

� the completion of a tender or exchange offer made by Inverness or any of its subsidiaries for shares of its
common stock to the extent that the cash and the value of any other consideration included in the payment per
share of its common stock exceeds the Closing Sale Price of its common stock on the Trading Day next
succeeding the last date on which tenders or exchanges may be made pursuant to such tender or exchange
offer; or

� any distribution to all holders of shares of Inverness common stock of evidences of indebtedness, shares of
capital stock (other than common stock), securities, or other assets (excluding any dividend or distribution
referred to in the first or third bullet points above, any rights or warrants referred to in the second bullet point
above, any dividend or distribution paid exclusively in cash, and any consideration payable in connection with
a tender or exchange offer made by Inverness or any of its subsidiaries).

No adjustment of the Conversion Rate will be required unless such adjustment would require an increase or decrease
of at least 1.0% of the Conversion Rate then in effect. Any lesser adjustment shall be carried forward and shall be
made at the time of and together with the next subsequent adjustment, if any, which, together with any adjustment or
adjustments so carried forward, shall amount to an increase or decrease of at least 1.0% of such Conversion Rate;
provided, however, that with respect to adjustments to be made to the Conversion Rate in connection with cash
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dividends paid by Inverness, it will make such adjustments, regardless of whether such aggregate adjustments amount
to 1.0% or more of the Conversion Rate, no later than October 15 of each calendar year; provided further, however, on
a forced conversion or the effective date of a fundamental change, adjustments to the conversion rate will be made
with respect to any such adjustment carried forward that has not been taken into account before such date. No
adjustment of the Conversion Rate will be made if such adjustment will result in a Conversion Price that is less than
the par value of Inverness common stock.
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Inverness reserves the right to make such increases in the Conversion Rate in addition to those required in the
foregoing provisions, as it considers to be advisable in order that any event treated for federal income tax purposes as
a dividend of stock or stock rights will not be taxable to the recipients. If Inverness elects to make such an increase in
the Conversion Rate, it will comply with the requirements of securities laws and regulations thereunder if and to the
extent that such laws and regulations are applicable in connection with the increase of the Conversion Rate.

The term �Market Value� means the average Closing Sale Price of a share of Inverness common stock for a five
consecutive Trading Day period on AMEX (or such other national securities exchange or automated quotation system
on which the common stock is then listed or authorized for quotation or, if not so listed or authorized for quotation, an
amount determined in good faith by Inverness� board of directors to be the fair value of the common stock) preceding
the earlier of (i) the day preceding the date of determination and (ii) the day before the �ex date� with respect to the
issuance or distribution requiring such computation. For purposes of this definition, the term �ex date� when used with
respect to any issuance or distribution, means the first date on which Inverness common stock trades, regular way, on
AMEX or other principal U.S. securities exchange or quotation system on which Inverness common stock is listed or
quoted at that time, without the right to receive the issuance or distribution.

If Inverness distributes rights or warrants (other than those referred to in the second bullet point of the fourth
preceding paragraph) pro rata to holders of shares of common stock, so long as any such rights or warrants have not
expired or been redeemed by Inverness, the holder of any Series B preferred stock surrendered for conversion will be
entitled to receive upon such conversion, in addition to the shares of common stock then issuable upon such
conversion (assuming Inverness elects to satisfy its conversion obligation solely in shares of its common stock)
(which we refer to as the �Conversion Shares�), a number of rights or warrants to be determined as follows:

� if such conversion occurs on or prior to the date for the distribution to the holders of rights or warrants of
separate certificates evidencing such rights or warrants (which we refer to as the �Distribution Date�), the same
number of rights or warrants to which a holder of a number of shares of common stock equal to the number of
Conversion Shares is entitled at the time of such conversion in accordance with the terms and provisions
applicable to the rights or warrants; and

� if such conversion occurs after such Distribution Date, the same number of rights or warrants to which a holder
of the number of shares of common stock into which such Series B preferred stock was convertible (assuming
Inverness elects to satisfy its conversion obligation solely in shares of its common stock) immediately prior to
such Distribution Date would have been entitled on such Distribution Date had such Series B preferred stock
been converted immediately prior to such Distribution Date in accordance with the terms and provisions
applicable to the rights or warrants.

The Conversion Rate will not be subject to adjustment on account of any declaration, distribution or exercise of such
rights or warrants.

If application of the adjustments described above would result in a decrease in the conversion rate (other than in the
case of a share split or combination), no adjustment to the conversion rate shall be made.

Recapitalizations, Reclassifications and Changes in Inverness Common Stock

Following any reclassification, consolidation or merger of Inverness with or into another person or any merger of
another person with or into Inverness (with certain exceptions), or any sale or other disposition of all or substantially
all of Inverness� assets (computed on a consolidated basis), in each case pursuant to which our common stock would be
converted into or exchanged for, or would constitute solely the right to receive, cash, securities or other property, a
holder of a share of Series B preferred stock then outstanding will, upon conversion of such Series B preferred stock,
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Series B preferred stock was convertible
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immediately prior thereto (assuming we elect to satisfy our conversion obligation solely in shares in common stock),
after giving effect to any adjustment event (the �reference property�). However, at and after the effective time of the
transaction, Inverness or the surviving entity will continue to be able to elect to settle conversions entirely or partially
in cash as described above under �Optional Settlement of Conversion.� In the event of such an election following the
effective time, the Daily Conversion Value will be calculated based on the fair value of the reference property. In the
event holders of Inverness common stock have the opportunity to elect the form of consideration to be received in
such transaction, Inverness will make adequate provision whereby the holders of the Series B preferred stock shall
have a reasonable opportunity, to determine the form of consideration into which all of the Series B preferred stock,
treated as a single class, shall be convertible from and after the effective date of such transaction. However, at and
after the effective time of the transaction, the Conversion Rate will be calculated based on the fair value of the
reference property. This provision does not limit the rights of holders or the rights of Inverness in the event of a
Fundamental Change (as defined below under �� Additional Conversion Right Upon a Fundamental Change�). The
determination: (i) will be made by holders representing a plurality of shares of Series B preferred stock participating
in such determination, (ii) will be subject to any limitations to which all of the holders of common stock are subject,
including, but not limited to, pro rata reductions applicable to any portion of the consideration payable in such
transaction and (iii) will be conducted in such a manner as to be completed by the date which is the earlier of: (a) the
deadline for elections to be made by holders of Inverness common stock, and (b) two Trading Days prior to the
anticipated effective date of such transaction.

Additional Conversion Right Upon a Fundamental Change

Upon the occurrence of a Fundamental Change (as defined below), if the Market Value at such time multiplied by the
applicable Conversion Rate is less than the liquidation preference of a share of Series B preferred stock, holders of
Series B preferred stock shall have the option to convert all of their outstanding shares of Series B preferred stock into
shares of common stock at an adjusted Conversion Rate equal to the lesser of (1) the liquidation preference divided by
the Market Value as of the effective date of the fundamental change and (2) 11.5406 (subject to adjustment for stock
dividends, splits and combinations and similar transactions). This option shall be exercisable during a period of not
less than 30 days nor more than 60 days after the Fundamental Change Notice Date (as defined below) and the
Series B preferred stock shall be deemed to be convertible during such period to the extent the Series B preferred
stock is not otherwise convertible as provided under �� Conversion Rights� above. In lieu of issuing the shares of
common stock issuable upon conversion in the event of a Fundamental Change, Inverness may, at its option, make a
cash payment to converting holders equal to the liquidation preference of such Series B preferred stock, plus accrued
but unpaid dividends. Inverness� ability to deliver shares of its common stock to satisfy its obligations upon conversion
will be subject to a sufficient number of shares of Inverness common stock being available for issuance until the
Authorized Share Increase and, as applicable, the Share Issuance Approval.

Inverness must give notice of each Fundamental Change to all record holders on a date that is within 10 Trading Days
after the effective date of the Fundamental Change (which we refer to as the �Fundamental Change Notice Date�). The
notice will specify, among other things, the date by which each holder�s fundamental change conversion right must be
exercised and the number of shares and the amount of the cash, securities and other consideration receivable by the
holder per share upon conversion.

A �Fundamental Change� will be deemed to have occurred upon the occurrence of any of the following:

� the sale, lease or transfer, in one or a series of related transactions, of all or substantially all of Inverness� assets
(determined on a consolidated basis) to any person or group (as such term is used in Section 13(d)(3) of the
Securities Exchange Act of 1934, as amended (the �Exchange Act�));

� the adoption of a plan the consummation of which would result in Inverness� liquidation or dissolution;
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will be converted into cash, securities or other property, to or with any person
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other than one of Inverness� subsidiaries; provided, however, that a transaction where the holders of more than
50% of all classes of Inverness� common equity immediately prior to the transaction own, directly or indirectly,
more than 50% of all classes of Inverness� common equity of the continuing or surviving corporation
immediately after the event shall not be a Fundamental Change;

� the acquisition, directly or indirectly, by any person or group (as such term is used in Section 13(d)(3) of the
Exchange Act), of beneficial ownership (as defined in Rule 13d-3 under the Exchange Act) of more than 50%
of the aggregate voting power of our voting stock;

� during any period of two consecutive years, individuals who at the beginning of such period comprised
Inverness� board of directors (together with any new directors whose election by such board of directors or
whose nomination for election by Inverness� stockholders was approved by a vote of a majority of Inverness�
directors then still in office who were either directors at the beginning of such period or whose election or
nomination for election was previously so approved) cease for any reason to constitute a majority of Inverness�
board of directors then in office; or

� Inverness common stock ceases to be listed on AMEX or another national securities exchange or quoted on an
over-the-counter market in the United States.

However, a Fundamental Change will not be deemed to have occurred in the case of a merger or consolidation, if (i) at
least 90% of the consideration (excluding cash payments for fractional shares and cash payments pursuant to
dissenters� appraisal rights) in the merger or consolidation consists of common stock of a United States company
traded on AMEX or another national securities exchange (or which will be so traded when issued or exchanged in
connection with such transaction) and (ii) as a result of such transaction or transactions the shares of Series B
preferred stock become convertible solely into such common stock.

The phrase �all or substantially all� of Inverness� assets is likely to be interpreted by reference to applicable state law at
the relevant time, and will be dependent on the facts and circumstances existing at such time. As a result, there may be
a degree of uncertainty in ascertaining whether a sale or transfer is of �all or substantially all� of Inverness� assets.

In the event a holder exercises its right to convert its Series B preferred stock in connection with the above described
additional conversion right upon the occurrence of a Fundamental Change, the holder will not have any rights to the
adjustment to the Conversion Rate upon a Make-Whole Fundamental Change described below.

Adjustment to Conversion Rate Upon a Make-Whole Fundamental Change

Events Constituting a Make-Whole Fundamental Change

If there occurs a Make-Whole Fundamental Change (as described below) then Inverness will increase the Conversion
Rate (as described below under �� The Increase in Conversion Rate in the Event of a Make-Whole Fundamental
Change�) applicable to shares of Series B preferred stock that are surrendered for conversion at any time from, and
including, the 30th day before the date Inverness originally announces as the anticipated effective date of the
Make-Whole Fundamental Change to, and including, the 40th calendar day after the effective date of the Make-Whole
Fundamental Change. We refer to this period as the �make-whole conversion period.�

A �Make-Whole Fundamental Change� will be deemed to have occurred upon the occurrence of any of the following:

� a sale, transfer, lease, conveyance or other disposition, in one or a series of related transactions, of all or
substantially all of Inverness� property or assets to any �person� or �group� (as those terms are used in
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transaction as an �Asset Sale Make-Whole Fundamental Change�); or
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� any transaction or series of related transactions in connection with which (whether by means of an exchange
offer, liquidation, tender offer, consolidation, amalgamation, statutory arrangement, merger, combination,
reclassification, recapitalization, asset sale, lease or assets or otherwise) Inverness� common stock is exchanged
for, converted into, acquired for or constitutes solely the right to receive other securities, other property, assets
or cash (we refer to such a transaction as a �Common Stock Make-Whole Fundamental Change�);

However, a Make-Whole Fundamental Change will not be deemed to have occurred in the case of a merger or
consolidation, if (i) at least 90% of the consideration (excluding cash payments for fractional shares and cash
payments pursuant to dissenters� appraisal rights) in the merger or consolidation consists of common stock of a United
States company traded on a national securities exchange or quoted on AMEX (or which will be so traded or quoted
when issued or exchanged in connection with such transaction) and (ii) as a result of such transaction or transactions
the shares of Series B preferred stock become convertible solely into such common stock.

Inverness will mail to holders, at their addresses appearing in the security register, notice of, and it will publicly
announce, through a reputable national newswire service, and publish on its website, the anticipated effective date of
any proposed Make-Whole Fundamental Change. Inverness must make this mailing, announcement and publication at
least 30 days before the anticipated effective date of the Make-Whole Fundamental Change.

The Increase in the Conversion Rate in the Event of a Make-Whole Fundamental Change

In connection with the Make-Whole Fundamental Change, Inverness will increase the Conversion Rate (but until the
Authorized Share Increase is obtained, Inverness� ability to issue shares of its common stock shall be subject to a
sufficient number of shares being available for issuance upon conversion) by an amount equal to:

� the excess, if any, of (1) the Average Trading Price per share of Series B preferred stock for the five
consecutive Trading Days immediately preceding the public announcement of the Make-Whole Fundamental
Change, over (2) the product of (a) the Market Value per share of Inverness common stock for the five
consecutive Trading Days immediately preceding the public announcement of the Make-Whole Fundamental
Change, and (b) the Conversion Rate then in effect; divided by

� the Applicable Price (as defined below).

If the Make-Whole Fundamental Change is a Common Stock Make-Whole Fundamental Change and the
consideration for Inverness� common stock in the Make-Whole Fundamental Change consists solely of cash, then the
�Applicable Price� will be the cash amount paid per share of Inverness common stock in the Make-Whole Fundamental
Change. If the Make-Whole Fundamental Change is an Asset Sale Make-Whole Fundamental Change and the
consideration paid for Inverness� property and assets consists solely of cash, then the �Applicable Price� will be the cash
amount paid for Inverness� property and assets, expressed as an amount per share of Inverness common stock
outstanding on the Effective Date of the asset sale Make-Whole Fundamental Change. In all other cases, the
�Applicable Price� will be the average of the Closing Sale Prices per share of Inverness common stock for the five
consecutive Trading Days immediately preceding the effective date of the Make-Whole Fundamental Change.
Inverness� board of directors will make appropriate adjustment, in its good faith determination, to account for any
adjustment to the Conversion Rate that becomes effective, or any event requiring an adjustment to the Conversion
Rate where the ex date of the event occurs, at any time during those five consecutive Trading Days.

However, Inverness will not increase the Conversion Rate as described above to the extent the increase will cause the
Conversion Rate to exceed 7.5014 (subject to adjustment for stock dividends, splits and combinations and similar
transactions).
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above, the holder will not have any right to exercise its additional right to convert described above under � � Additional
Conversion Right Upon Fundamental Change.�
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Inverness� obligation to increase the Conversion Rate as described above could be considered a penalty, in which case
its enforceability would be subject to general principles of reasonableness of economic remedies.

If application of the adjustments described above would result in a decrease in the conversion rate (other than in the
case of a share split or combination), no adjustment to the conversion rate shall be made.

Consolidation, Merger and Sale of Assets

The certificate of designations provides that Inverness may, without the consent of the holders of any of the
outstanding Series B preferred stock, consolidate with or merge into any other person or convey, transfer or lease all
or substantially all of Inverness� assets to any person or may permit any person to consolidate with or merge into, or
transfer or lease all or substantially all its properties to, Inverness; provided, however, that (a) the successor, transferee
or lessee is organized under the laws of the United States or any political subdivision thereof; (b) the shares of
Series B preferred stock will become shares of such successor, transferee or lessee, having in respect of such
successor, transferee or lessee the same powers, preferences and relative participating, optional or other special rights
and the qualifications, limitations or restrictions thereon, the Series B preferred stock had immediately prior to such
transaction; and (c) certain procedural conditions are met.

Under any consolidation by Inverness with, or merger by Inverness into, any other person or any conveyance, transfer
or lease of all or substantially all Inverness� assets as described in the preceding paragraph, the successor resulting
from such consolidation or into which Inverness is merged or the transferee or lessee to which such conveyance,
transfer or lease is made, will succeed to, and (except in the case of a lease) be substituted for, and may exercise every
right and power of, Inverness under the shares of Series B preferred stock, and thereafter, except in the case of a lease,
the predecessor (if still in existence) will be released from its obligations and covenants with respect to the Series B
preferred stock.

SEC Reports

Whether or not Inverness is required to file reports with the SEC, if any shares of Series B preferred stock are
outstanding, Inverness will file with the SEC all such reports and other information as it would be required to file with
the SEC by Section 13(a) or 15(d) under the Exchange Act. Inverness will supply each holder of Series B preferred
stock, upon request, without cost to such holder, copies of such reports or other information.

Notices

When Inverness is required to give notice to holders of its Series B preferred stock by issuing a press release, rather
than directly to holders, Inverness will do so in a public medium that is customary for such press release. In such
cases, however, publication of a press release through the Dow Jones News Service will be considered sufficient to
comply with such notice obligation.

When Inverness is required to give notice to holders of its Series B preferred stock within a specified number of
Trading Days prior to a specified event, it will identify such Trading Days in good faith based on the definition of
Trading Days set forth above. Any notice issued in reliance on such identification will satisfy Inverness� obligation
with respect to the timing of such notice, notwithstanding any subsequent events that may cause such days to fail to be
Trading Days.

Share Approval Matters; Reserved Common Stock; Miscellaneous
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authorized shares of common stock to allow for conversion of all shares of Series B preferred
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stock into shares of its common stock (the �Authorized Share Increase�). The Series B preferred stock conversion rate
may be subject to adjustment in the event of a Fundamental Change. The rules of AMEX require that stockholder
approval is required prior to listing shares of common stock issued or issuable in connection with an acquisition to the
extent such issuance exceeds 20% of the listed company�s issued and outstanding shares of common stock. In the event
the conversion rate is increased as a result of a Fundamental Change to an amount that would cause the common stock
issued or issuable in the merger (including upon conversion of the Series B preferred stock) to exceed 20% of
Inverness� issued and outstanding common stock as of the effective time of the merger, Inverness may not be able to
issue all shares of Inverness common stock issuable upon conversion of the Series B preferred stock without obtaining
Inverness stockholder approval of such issuance of shares of Inverness common stock. Inverness will use its best
efforts, to the extent necessary, to obtain approval of its stockholders at its next annual meeting of any such issuance
of shares of its common stock upon conversion rate increase arising from a Fundamental Change (�Share Issuance
Approval�). In the event Inverness does not receive the Share Issuance Approval prior to a Fundamental Change that
will result in a conversion rate increase to an amount that would cause the common stock issued or issuable in the
merger (including upon conversion of the Series B preferred stock) to exceed 20% of Inverness� issued and outstanding
common stock as of the effective time of the merger, Inverness shall use its best efforts to obtain such Share Issuance
Approval in connection with such Fundamental Change. See �Risk Factor �  Conversion of Series B preferred stock into
common stock will be limited until Inverness receives the approval of its stockholders for an increase in its authorized
common stock� and �� In the event of an adjustment to the Series B preferred stock�s conversion rate in connection with a
fundamental change, Inverness may be unable to issue all of the shares of common stock issuable following such
conversion rate increase unless Inverness has previously received, or in connection with such fundamental change
receives, the approval of its stockholders to issue shares of its common stock issuable for that portion of the
conversion rate in excess of an amount to be determined as of the effective time of the merger based on the number of
shares of Inverness common stock issued or issuable in the merger (including upon conversion of the Inverness
Series B preferred stock) and the number of issued and outstanding shares of Inverness.�

Subject to receipt of the foregoing stockholder approvals, Inverness will at all times reserve and keep available out of
its authorized and unissued common stock, solely for issuance upon the conversion of the Series B preferred stock,
that number of shares of common stock as shall from time to time be issuable upon the conversion of all the shares of
the Series B preferred stock then outstanding. The Series B preferred stock converted into Inverness common stock or
otherwise reacquired by Inverness shall resume the status of authorized and unissued shares of its preferred stock,
undesignated as to series, and shall be available for subsequent issuance.

Book-Entry, Delivery and Form

Inverness will initially issue the Series B preferred stock in the form of one or more global securities. The global
securities will be deposited with, or on behalf of, Depositary Trust Company (the �Depositary�) and registered in the
name of Cede & Co. (the Depositary�s partnership nominee or such other name as may be requested by an authorized
representative of the Depositary.) Except as set forth below, the global securities may be transferred, in whole and not
in part, only to the Depositary or another nominee of the Depositary. Investors may hold their beneficial interests in
the global securities directly through the Depositary if they have an account with the Depositary or indirectly through
organizations which have accounts with the Depositary.

Shares of Series B preferred stock that are issued as described below under �� Certificated Series B Preferred Stock� will
be issued in definitive form. Upon the transfer of Series B preferred stock in definitive form, such Series B preferred
stock will, unless the global securities have previously been exchanged for Series B preferred stock in definitive form,
be exchanged for an interest in the global securities representing the liquidation preference of Series B preferred stock
being transferred.
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Law, a member of the Federal Reserve System, a �clearing corporation� within the meaning of the New York Uniform
Commercial Code, and a �clearing agency� registered pursuant to the provisions of Section 17A of the Securities
Exchange Act of 1934. The Depositary holds and provides asset servicing for over 2.2 million issues of U.S. and
non-U.S. equity, corporate and municipal debt issues, and money market instrument from over 100 countries that the
Depositary�s participants (�Direct Participants�) deposit with the Depositary. The Depositary also facilitates the
post-trade settlement among Direct Participants of sales and other securities transactions in deposited securities
through electronic computerized book-entry transfers and pledges between Direct Participants� accounts. This
eliminates the need for physical movement of securities certificates. Direct Participants include both U.S. and
non-U.S. securities brokers and dealers, banks, trust companies, clearing corporations, and certain other organizations.
The Depositary is a wholly-owned subsidiary of The Depository Trust & Clearing Corporation, which, in turn, is
owned by a number of Direct Participants of the Depositary and Members of the National Securities Clearing
Corporation, Fixed Income Clearing Corporation, and Emerging Markets Clearing Corporation (each which are also
subsidiaries of The Depository Trust & Clearing Corporation), as well as by the New York Stock Exchange, Inc., the
American Stock Exchange LLC, and the National Association of Securities Dealers, Inc. Access to the Depositary
system is also available to others such as both U.S. and non-U.S. securities brokers and dealers, banks, trust
companies, and clearing corporations that clear through or maintain a custodial relationship with a Direct Participant,
either directly or indirectly (�Indirect Participants� and, together with the Direct Participants, the �Participants�). The
Depositary has Standard & Poor�s highest rating: AAA. The rules of the Depositary applicable to its Participants are on
file with the Securities and Exchange Commission. More information about the Depositary can be found at
www.dtcc.com and www.dtc.org.

Inverness expects that pursuant to procedures established by the Depositary, upon the deposit of the global securities
with, or on behalf of, the Depositary, the Depositary will credit, on its book-entry registration and transfer system, the
liquidation preference of the Series B preferred stock represented by such global securities to the accounts of
participants. Purchases of global securities under the Depositary�s system must be made by or through Direct
Participants, which will receive a credit for the global securities on the Depositary�s records. The ownership interest of
each actual purchaser of each global security (�Beneficial Owner�) is in turn to be recorded on the Direct and Indirect
Participants� records. Beneficial Owners will not receive written confirmation from the Depositary of their purchase.
Beneficial Owners are, however, expected to receive written confirmations providing details of the transaction, as well
as periodic statements of their holdings, from the Direct or Indirect Participant through which the Beneficial Owner
entered into the transaction. Transfers of ownership interests in the global securities are to be accomplished by entries
made on the books of Direct and Indirect Participants acting on behalf of Beneficial Owners. Beneficial Owners will
not receive certificates representing their ownership interests in global securities, except in the event that use of the
book-entry system for the global securities is discontinued. The laws of some jurisdictions may require that certain
purchasers of securities take physical delivery of such securities in definitive form. Such limits and laws may impair
the ability to transfer or pledge beneficial interests in the global securities.

To facilitate subsequent transfers, all global securities deposited by Direct Participants with the Depositary are
registered in the name of the Depositary�s partnership nominee, Cede & Co. or such other name as may be requested
by an authorized representative of the Depositary. The deposit of global securities with the Depositary and their
registration in the name of Cede & Co. or such other nominee do not effect any change in beneficial ownership. The
Depositary has no knowledge of the actual Beneficial Owners of the global securities; the Depositary�s records reflect
only the identity of the Direct Participants to whose accounts such global securities are credited, which may or may
not be the Beneficial Owners. The Direct and Indirect Participants will remain responsible for keeping account of their
holdings on behalf of their customers.

So long as the Depositary, or its nominee, is the registered holder and owner of the global securities, the Depositary or
such nominee, as the case may be, will be considered the sole legal owner and holder of the Series B preferred stock
evidenced by the global certificates for all purposes of such Series B preferred stock and the certificate of
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not be considered to be the owner or holder of any Series B preferred stock under the global securities. Inverness
understands that under existing industry practice, in the event a Beneficial Owner desires to take any action that the
Depositary, as the holder of the global securities, is entitled to take, the Depositary will authorize the Participants to
take such action, and that the Participants will authorize Beneficial owners owning through such Participants to take
such action or would otherwise act upon the instructions of Beneficial Owners owning through them. Conveyance of
notices and other communications by the Depositary to Direct Participants, by Direct Participants to Indirect
Participants, and by Direct Participants and Indirect Participants to Beneficial Owners will be governed by
arrangements among them, subject to any statutory or regulatory requirements as may be in effect from time to time.

Neither the Depositary nor Cede & Co. (nor such other nominee of the Depositary) will consent or vote with respect to
the global securities unless authorized by a Direct Participant in accordance with the Depositary�s procedures. Under
its usual procedures, the Depositary mails an omnibus proxy to Inverness as soon as possible after the record date. The
omnibus proxy assigns Cede & Co.�s consenting or voting rights to those Direct Participants to whose accounts the
global securities are credited on the record date (identified in a listing attached to the omnibus proxy).

All payments on Series B preferred stock represented by the global securities registered in the name of and held by the
Depositary or its nominee will be made to the Depositary or its nominee, as the case may be, as the registered owner
and holder of the global securities.

Redemption proceeds, distributions, and dividend payments on the global securities will be made to Cede & Co., or
such other nominee as may be requested by an authorized representative of the Depositary. The Depositary�s practice is
to credit Direct Participants� accounts, upon the Depositary�s receipt of funds and corresponding detail information
from Inverness or transfer agent on the payable date in accordance with their respective holdings shown on the
Depositary�s records. Payments by Participants to Beneficial Owners will be governed by standing instructions and
customary practices, as is the case with securities held for the accounts of customers in bearer form or registered in
�street name,� and will be the responsibility of such Participant and not of the Depositary nor its nominee, transfer
agent, or Inverness, subject to any statutory or regulatory requirements as may be in effect from time to time. Payment
of redemption proceeds, distributions, and dividend payments to Cede & Co. (or such other nominee as may be
requested by an authorized representative of the Depositary) is the responsibility of Inverness or transfer agent,
disbursement of such payments to Direct Participants will be the responsibility of the Depositary, and disbursement of
such payments to the Beneficial Owners will be the responsibility of Direct and Indirect Participants.

Inverness will not have any responsibility or liability for any aspect of the records relating to, or payments made on
account of, beneficial ownership interests in the global securities for any Series B preferred stock or for maintaining,
supervising or reviewing any records relating to such beneficial ownership interests or for any other aspect of the
relationship between the Depositary and Direct Participants or Indirect Participants or the relationship between such
Direct Participants or Indirect Participants and the Beneficial Owners owning through such Direct Participants or
Indirect Participants.

Although the Depositary has agreed to the foregoing procedures in order to facilitate transfers of interests in the global
securities among Direct Participants or Indirect Participants of the Depositary, it is under no obligation to perform or
continue to perform such procedures, and such procedures may be discontinued at any time. Neither Inverness nor the
transfer agent will have any responsibility or liability for the performance by the Depositary or its participants or
indirect participants of their respective obligations under the rules and procedures governing their operations.

The Depositary may discontinue providing its services as securities depository with respect to the global securities at
any time by giving reasonable notice to Inverness or transfer agent. Under such circumstances, in the event that a
successor securities depository is not obtained, global security certificates are required to be printed and delivered.
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Inverness may decide to discontinue use of the system of book-entry-only transfers through the Depositary (or a
successor securities depository). In that event, global security certificates will be printed and delivered to the
Depositary.

The information in this section concerning the Depositary and the Depositary�s book-entry system has been obtained
from sources that Inverness believes to be reliable, but Inverness takes no responsibility for the accuracy thereof.

Certificated Series B Preferred Stock

Subject to certain conditions, the Series B preferred stock represented by the global securities is exchangeable for
certificated Series B preferred stock in definitive form of like tenor as such Series B preferred stock if (1) the
Depositary notifies Inverness that it is unwilling or unable to continue as Depositary for the global securities or if at
any time the Depositary ceases to be a clearing agency registered under the Exchange Act and, in either case, a
successor is not appointed within 90 days or (2) Inverness in its discretion at any time determines not to have all of the
Series B preferred stock represented by the global securities. Any Series B preferred stock that is exchangeable
pursuant to the preceding sentence is exchangeable for certificated Series B preferred stock issuable for such number
of shares and registered in such names as the Depositary shall direct. Subject to the foregoing, the global securities are
not exchangeable, except for global securities representing the same aggregate number of shares and registered in the
name of the Depositary or its nominee.
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COMPARISON OF STOCKHOLDER RIGHTS

General

Inverness and Matria are both organized under the laws of the State of Delaware. Any differences, therefore, in the
rights of Inverness common stockholders and Matria common stockholders arise primarily from differences in their
respective certificates of incorporation and bylaws. Upon completion of the merger, Matria common stockholders will
receive shares of Inverness convertible preferred stock (convertible under certain limited circumstances into Inverness
common stock) in exchange for their shares of Matria common stock, subject to the exercise of appraisal rights. As a
result, upon completion of the merger, the rights of Matria stockholders who become Inverness stockholders in the
merger will be governed by Delaware law, the Inverness certificate of incorporation and bylaws and the certificate of
designations for the convertible preferred stock.

Certain Differences Between the Rights of Stockholders of Inverness and Stockholders of Matria

The following is a summary of material differences between the current rights of Inverness stockholders and the
current rights of Matria stockholders. Although we believe that this summary covers the material differences between
the two, this summary may not contain all of the information that is important to you. This summary is not intended to
be a complete discussion of the respective rights of Inverness stockholders and Matria stockholders, and it is qualified
in its entirety by reference to the Delaware General Corporation Law and the various documents of Inverness and
Matria to which we refer in this summary. In addition, the identification of some of the differences in the rights of
these stockholders as material is not intended to indicate that other differences that are equally important do not exist.
We urge you to carefully read this entire proxy statement/prospectus, the relevant provisions of the Delaware General
Corporation Law and the other documents to which we refer in this proxy statement/prospectus for a more complete
understanding of the differences between the rights of an Inverness stockholder and the rights of a Matria stockholder.
Inverness and Matria have filed with the SEC their respective documents referenced in this summary of stockholder
rights and will send copies of these documents to you, without charge, upon your request. See �Where You Can Find
More Information� beginning on page 141 of this proxy statement/prospectus.

Matria Common Inverness Preferred Inverness Common
Stockholders Stockholders Stockholders

Authorized Capital Stock 100,000,000 shares,
consisting of
50,000,000 shares of
common stock, par value
$0.01 per share, and
50,000,000 shares of
preferred stock, par value
$0.01 per share.

As of February 12, 2008,
22,081,810 shares of
common stock and no
shares of preferred stock

As of the effective time of
the merger, Inverness
expects to issue
approximately          shares
of Series B preferred stock
and such shares will be
issued and outstanding.

105,000,000 shares,
consisting of
100,000,000 shares of
common stock, par value
$0.001 per share,
2,666,667 shares of series
A convertible preferred
stock, par value $0.001 per
share, and
2,333,333 shares of
undesignated preferred
stock, par value $0.001 per
share.
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77,154,456 shares of
common stock and no
shares of preferred stock
were issued and
outstanding.
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Matria Common Inverness Preferred Inverness Common
Stockholders Stockholders Stockholders

Dividends Under Section 170 of the Delaware General Corporation Law, the directors of a
corporation may declare and pay dividends upon the shares of its capital stock either:

�   out of its surplus, as defined in and computed in accordance with Sections 154 and
244 of the Delaware General Corporation Law; or

�   if there is no such surplus, out of its net profits for the fiscal year in which the
dividend is declared and/or the preceding fiscal year.

The Matria bylaws state
that dividends may be
declared by the board of
directors and may be paid
in cash, property or shares
of capital stock.

The Inverness certificate
of designations states that
dividends on the Series B
preferred stock will
accumulate from the
issuance date at the rate of
$12.00 per share,
representing 3% of the
stated liquidation
preference of $400.
Dividends will be payable
in cash, shares of
Inverness common stock,
shares of Series B
preferred stock or an
equivalent preferred stock
(through June 4, 2015) or a
combination thereof when,
as and if declared by
Inverness� board of
directors out of funds
legally available therefor.

The Inverness certificate
of incorporation states that
dividends may be declared
and paid or set apart for
payment upon the common
stock out of any assets or
funds legally available for
the payment of dividends
when and as declared by
the board of directors or an
authorized committee
thereof.
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Matria Common Inverness Preferred Inverness Common
Stockholders Stockholders Stockholders

Number of Directors The Matria certificate of
incorporation and bylaws
provide that the number of
directors is fixed or altered
exclusively by resolution
adopted by the board of
directors. The board of
directors is currently fixed
at ten members.

The Inverness certificate
of designations states that
if dividends payable on the
Series B preferred stock
are not paid for six or
more quarterly periods,
whether or not
consecutive, the holders of
the Series B preferred
stock, voting as a single
class with the shares of
any other preferred stock
or preference securities
having similar voting
rights (including the
existing preferred stock),
will be entitled at the next
regular or special meeting
of Inverness� stockholders
to elect two directors and
the number of directors
that comprise Inverness�
board will be increased by
the number of directors so
elected. These voting
rights and the terms of the
directors so elected will
continue until such time as
the dividend arrearage on
the Series B preferred
stock has been paid in full.

The Inverness certificate
of incorporation and
bylaws provide that the
number of directors is
fixed by the board of
directors in its sole
discretion. The board of
directors currently is fixed
at ten members.

Removal of Directors Matria�s certificate of
incorporation and bylaws
do not limit the ability of
the stockholders to remove
a director. Matria�s board
of directors is divided into
three classes which each
hold office for a term of
three years. Under
Delaware General

Any director elected by the
Series B preferred
stockholders may only be
removed by the vote of the
holders of record of the
outstanding Series B
preferred stock at a
meeting of stockholders
called for that purpose and
any vacancy created by the

The Inverness certificate
of incorporation provides
that, subject to the rights,
if any, of any series of
preferred stock to elect or
remove any director whom
the holders of preferred
stock have a right to elect,
any director may be
removed from office only
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director on a staggered
board may only be
removed for cause by the
holders of a majority of the
shares entitled to vote at an
election of directors.

removal of any such
director may be filled only
by the vote of the holders
of record of the
outstanding Series B
preferred stock.

for cause and upon the
affirmative vote of holders
of at least 75% of the
shares entitled to vote at an
election of directors.
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Matria Common Inverness Preferred Inverness Common
Stockholders Stockholders Stockholders

Special Meetings of
Stockholders

The Matria bylaws state
that the board of directors,
or a committee of the
board that has been
designated by the board
and has the power and
authority, as provided in a
resolution of the board or
in Matria�s bylaws, to call
such meetings, may call a
special meeting of the
stockholders. Special
meetings of the
stockholders may also be
called by the president or
secretary at the request in
writing of a majority of the
board, or at the request in
writing of stockholders
owning 75% of Matria�s
capital stock.

The Inverness certificate
of designations does not
permit holders of Series B
preferred stock to call a
special meeting of
stockholders.

The Inverness certificate
of incorporation states
that, subject to the rights
of holders of preferred
stock, if any, only the
board of directors, acting
pursuant to a resolution
approved by the majority
of the board of directors
then in office, may call a
special meeting of the
stockholders.

Notice Requirements for
Stockholder Proposals,
including Director
Nominations

Nominees for the board of
directors may be made,
and any other business to
be considered at an annual
meeting may be brought,
by any stockholder
present, either in person or
by proxy, and entitled to
vote at such meeting by
delivering timely notice to
the Secretary of Matria.
Notice is generally
considered timely if
delivered not later than the
close of business on the
120th day prior to the first
anniversary of the date on
which Matria first sent its
proxy statement to

The Inverness certificate
of designations does not
permit stockholder
proposals or director
nominations by the holders
of Series B preferred
stock.

Nominees for the board of
directors may be made,
and any other business to
be considered at an annual
meeting may be brought,
by any stockholder
present, either in person or
by proxy, and entitled to
vote at such meeting by
delivering timely notice to
the Secretary of Inverness.
Notice is generally
considered timely if
delivered not later than the
close of business on
90th day nor earlier than
the close of business on
the 120th day prior to the
first anniversary of the
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preceding year�s annual
meeting
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Matria Common Inverness Preferred Inverness Common
Stockholders Stockholders Stockholders

Limitation of Personal
Liability of Directors

No director is personally
liable to Matria or its
stockholders for monetary
damages arising from a
breach of fiduciary duty
except for breach of the
duty of loyalty, for acts or
omissions not in good faith
or which involve
intentional misconduct, for
a knowing violation of the
law, for improper
dividends or distributions
with respect to, or
repurchases or
redemptions of, Matria
capital stock, or for
self-dealing.

No director is personally
liable to Inverness or its
stockholders for monetary
damages arising from a
breach of fiduciary duty
except for breach of the
duty of loyalty, for acts or
omissions not in good faith
or which involve
intentional misconduct, for
a knowing violation of the
law, for improper
dividends or distributions
with respect to, or
repurchases or
redemptions of, Inverness
capital stock, or for
self-dealing.

No director is personally
liable to Inverness or its
stockholders for monetary
damages arising from a
breach of fiduciary duty
except for breach of the
duty of loyalty, for acts or
omissions not in good faith
or which involve
intentional misconduct, for
a knowing violation of the
law, for improper
dividends or distributions
with respect to, or
repurchases or
redemptions of, Inverness
capital stock, or for
self-dealing.

132

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 272



Table of Contents

Matria Common Inverness Preferred Inverness Common
Stockholders Stockholders Stockholders

Indemnification The Matria certificate of
incorporation and bylaws
provide that Matria shall,
to the fullest extent
permitted by the Delaware
General Corporation Law,
indemnify its directors and
officers against liabilities,
losses, and related
expenses which they may
incur by reason of serving
or having served as
directors or officers of
Matria or serving or
having served at the
request of Matria as
directors, officers, trustee,
partners, employees or
agents of an entity in
which Matria has an
interest.

The Matria bylaws provide
that Matria may, by action
of the board of directors,
provide indemnification to
employees and agents
against liabilities, losses,
and related expenses
which they may incur by
reason of serving or
having served as
employees or agents of
Matria or having serving
or having served at the
request of Matria as
directors, officers, trustee,
partners, employees or
agents of an entity in
which Matria has an
interest.

Under Section 145 of the
Delaware General

The Inverness bylaws
provide that Inverness
will, to the fullest extent
authorized by the
Delaware General
Corporation Law,
indemnify each of its
directors and officers
against expenses,
judgments, penalties, fines
and amounts reasonably
paid in settlement that are
incurred in connection
with any proceeding
arising by reason of the
fact that such person is or
was a director or officer of
Inverness or who serves or
served at the request of
Inverness, if such person
acted in good faith and in a
manner such person
reasonably believed to be
in or not opposed to the
best interests of Inverness.

The Inverness bylaws
provide that Inverness
may, in the discretion of
its board of directors,
indemnify its non-officer
employees and agents,
against expenses,
judgments, penalties, fines
and amounts reasonably
paid in settlement that are
incurred in connection
with any proceeding
arising by reason of the
fact that such person
serves or has served as an
employee or agent of
Inverness, if such person
acted in good faith and in a

The Inverness bylaws
provide that Inverness
will, to the fullest extent
authorized by the
Delaware General
Corporation Law,
indemnify each of its
directors and officers
against expenses,
judgments, penalties, fines
and amounts reasonably
paid in settlement that are
incurred in connection
with any proceeding
arising by reason of the
fact that such person is or
was a director or officer of
Inverness or who serves or
served at the request of
Inverness, if such person
acted in good faith and in a
manner such person
reasonably believed to be
in or not opposed to the
best interests of Inverness.

The Inverness bylaws
provide that Inverness
may, in the discretion of
its board of directors,
indemnify its non-officer
employees and agents,
against expenses,
judgments, penalties, fines
and amounts reasonably
paid in settlement that are
incurred in connection
with any proceeding
arising by reason of the
fact that such person
serves or has served as an
employee or agent of
Inverness, if such person
acted in good faith and in a
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Corporation Law, in order
to be eligible for
indemnification, an
officer, director, employee
or agent of a corporation
must have acted in good
faith in a manner such
person reasonably believed
to be in or not opposed to
the best interests of the
corporation.

manner such person
reasonably believed to be
in or not opposed to the
best interests of Inverness.

Under Section 145 of the
Delaware General
Corporation Law, in order
to be eligible for
indemnification, an
officer, director, employee
or agent of a corporation
must have acted in good
faith in a manner such
person reasonably believed
to be in or not opposed to
the best interests of the
corporation.

manner such person
reasonably believed to be
in or not opposed to the
best interests of Inverness.

Under Section 145 of the
Delaware General
Corporation Law, in order
to be eligible for
indemnification, an
officer, director, employee
or agent of a corporation
must have acted in good
faith in a manner such
person reasonably believed
to be in or not opposed to
the best interests of the
corporation.
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Matria Common Inverness Preferred Inverness Common
Stockholders Stockholders Stockholders

Amendment of Certificate of
Incorporation

The Matria certificate of
incorporation does not
limit the ability of the
stockholders to amend
Matria�s certificate of
incorporation. Under
Delaware General
Corporation Law, the
affirmative vote of at least
a majority of that
outstanding shares of stock
entitled to vote is required
for amendment.

The Inverness certificate
of designations will
become a part of Inverness�
certificate of incorporation
upon filing. Any
amendment thereto may
only be made in
accordance with applicable
law and the certificate of
incorporation and, to the
extent that such
amendment adversely
affects the rights, powers,
and privileges of Series B
preferred stock, only with
the approval of holders of
a majority of the
outstanding Series B
preferred stock.

The Inverness certificate
of incorporation provides
that Inverness reserves the
right to amend or repeal
any provision contained in
the Inverness certificate of
incorporation. Generally,
the affirmative vote of
holders of at least 75% of
the outstanding shares of
stock entitled to vote is
required for amendment.

Amendment of Bylaws The Matria bylaws may be
amended or repealed, or
new bylaws may be
adopted by the affirmative
vote of the holders of at
least a majority of the
outstanding common stock
of Matria, or by the board
of directors at any regular
or special meeting. Any
bylaws adopted or
amended by the
stockholders may be
amended or repealed by
the board of directors or
the stockholders.

The Inverness bylaws may
be amended or repealed by
the affirmative vote of a
majority of the board of
directors. The bylaws may
be amended or repealed by
the stockholders at any
annual meeting, or special
meeting called for such
purpose, by the affirmative
vote of at least 75% of the
outstanding shares entitled
to vote on such
amendment or repeal
(unless the board of
directors has
recommended that
stockholders approve such
amendment or repeal, in
which case only a majority
vote is required).

However, to the extent that

The Inverness bylaws may
be amended or repealed by
the affirmative vote of a
majority of the board of
directors. The bylaws may
be amended or repealed by
the stockholders at any
annual meeting, or special
meeting called for such
purpose, by the affirmative
vote of at least 75% of the
outstanding shares entitled
to vote on such
amendment or repeal
(unless the board of
directors has
recommended that
stockholders approve such
amendment or repeal, in
which case only a majority
vote is required).
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such amendment is
adverse to the holders of
Series B preferred stock,
the amendment will
require the approval of
holders of a majority of
outstanding shares of
Series B preferred stock.
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Matria Common Inverness Preferred Inverness Common
Stockholders Stockholders Stockholders

Action at a meeting The Matria bylaws provide
that in all matters (other
than the election of
directors) the vote of the
holders of a majority of the
shares of capital stock
present in person or
represented by proxy at the
meeting and entitled to
vote on the subject matter
shall decide any question
brought before such
meeting.

The certificate of
designations provides that
actions to be taken by the
Series B preferred stock
shall be decided by holders
of a majority of the
outstanding Series B
preferred stock.

The Inverness bylaws
provide that any matter
(other than the election of
directors) brought before a
meeting of the
stockholders shall be
decided by a majority of
the votes properly cast for
and against such matter
except where a larger vote
is required by law, the
Inverness Certificate of
Incorporation or the
Inverness By-Laws.
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PROPOSAL TWO � ADJOURNMENT OF THE SPECIAL MEETING

If at the special meeting of stockholders, the number of shares of Matria common stock present or represented and
voting in favor of the approval of the merger and adoption of the merger agreement is insufficient to approve the
merger and adopt the merger agreement under Delaware law, Matria management reserves the right to adjourn or
postpone the special meeting in order to enable the Matria board of directors to solicit additional proxies in favor of
the approval of the merger and adoption of the merger agreement. In that event, Matria may ask its stockholders to
vote only upon the adjournment proposal, and not the merger proposal.

In this proposal, Matria is asking you to authorize Matria management to vote in favor of adjourning the special
meeting, and any later adjournments, to a date or dates not later than          , 2008, in order to enable the Matria board
of directors to solicit additional proxies in favor of the approval of the merger and adoption of the merger agreement.
If the meeting is adjourned, Matria could use the additional time to solicit additional proxies in favor of the approval
of the merger and adoption of the merger agreement, including the solicitation of proxies from stockholders that have
previously voted against the approval of the merger and adoption of the merger agreement. Among other things, even
if Matria had received proxies representing a sufficient number of votes against the approval of the merger and
adoption of the merger agreement to defeat the merger proposal, Matria could adjourn the special meeting without a
vote on the merger proposal for up to 30 days and seek during that period to convince the holders of those shares to
change their votes to votes in favor of the approval of the merger and adoption of the merger agreement.

The adjournment proposal requires the affirmative vote of the holders of a majority of the outstanding shares of
Matria common stock present, either in person or by proxy, and entitled to vote at the special meeting. Abstentions
from voting on the adjournment proposal will have the same effect as a vote against the adjournment proposal. Broker
non-votes will have no effect on the outcome of the vote on the adjournment proposal. No proxy that is specifically
marked �AGAINST� approval of the merger and adoption of the merger agreement will be voted in favor of the
adjournment proposal, unless it is specifically marked �FOR� the adjournment proposal.

The board of directors believes that if the number of shares of Matria common stock present or represented by proxy
at the special meeting and voting in favor of the approval of the merger and the adoption of the merger agreement is
insufficient to approve the merger and adopt the merger agreement, it is in the best interests of the stockholders of
Matria to enable the Matria, for a limited period of time, to continue to seek to obtain a sufficient number of additional
votes in favor of approval of the merger and adoption of the merger agreement to bring about its approval.

THE MATRIA BOARD OF DIRECTORS RECOMMENDS THAT YOU VOTE FOR THE PROPOSAL TO
AUTHORIZE MATRIA MANAGEMENT TO VOTE IN FAVOR OF ADJOURNING THE SPECIAL
MEETING, AND ANY LATER ADJOURNMENTS, TO A DATE OR DATES NOT LATER THAN          ,
2008.
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APPRAISAL RIGHTS

Under the Delaware General Corporation Law, or �DGCL,� you have the right to seek appraisal of your shares of Matria
common stock in connection with the merger and to receive payment in cash for the fair value of your shares of
Matria common stock as determined by the Delaware Court of Chancery, or the �Chancery Court,� together with a fair
rate of interest, if any, in lieu of the consideration you would otherwise be entitled to pursuant to the merger
agreement. These rights are known as appraisal rights. Matria stockholders electing to exercise appraisal rights must
comply with the provisions of Section 262, of the DGCL or �Section 262,� the full text of which appears in Annex E to
this proxy statement/prospectus, in order to perfect their rights. Strict compliance with the Delaware statutory
procedures will be required. For stockholders who have properly exercised appraisal rights to receive the fair value of
their shares, at least one stockholder who has properly exercised appraisal rights must litigate an appraisal proceeding
in the Chancery Court.

The following is intended as a brief summary of the material provisions of the Delaware statutory procedures required
to be followed by a stockholder in order to dissent from the merger and to perfect appraisal rights. This summary,
however, is not a complete statement of all applicable requirements and is qualified in its entirety by reference to
Section 262. Failure to precisely follow any of the statutory procedures set forth in Section 262 may result in a
termination or waiver of your appraisal rights.

Section 262 requires that stockholders be notified that appraisal rights will be available not less than 20 days before
the stockholders� meeting to vote on the merger. A copy of Section 262 must be included with such notice. This proxy
statement/prospectus constitutes Matria�s notice to its stockholders of the availability of appraisal rights in connection
with the merger in compliance with the requirements of Section 262. If you wish to consider exercising your appraisal
rights, you should carefully review the text of Section 262 contained in Annex E since failure to timely and properly
comply with the requirements of Section 262 will result in the loss of your appraisal rights under Delaware law.

If you elect to demand appraisal of your shares, you must satisfy each of the following conditions:

� You must deliver to Matria a written demand for appraisal of your shares before the vote with respect to the
merger is taken. This written demand for appraisal must be in addition to and separate from any proxy or vote
abstaining from or voting against the adoption of the merger agreement. Voting against or failing to vote for
the adoption of the merger agreement by itself does not constitute a demand for appraisal within the meaning
of Section 262.

� You must not vote in favor of the adoption of the merger agreement. A vote in favor of the adoption of the
merger agreement, by proxy, by Internet, by telephone or in person, will constitute a waiver of your appraisal
rights in respect of the shares so voted and will nullify any previously filed written demands for appraisal. A
proxy card which is signed and does not contain voting instructions will, unless revoked, be voted �FOR� the
adoption of the merger agreement and will nullify any previous written demand for appraisal.

� If you fail to comply with either of these conditions and the merger is completed, you will be entitled to receive
the merger consideration for your shares of Matria common stock as provided for in the merger agreement, but
you will have no appraisal rights with respect to your shares of Matria common stock.

All demands for appraisal should be addressed to Matria Healthcare, Inc., 1850 Parkway Place, Suite 1200, Marietta,
Georgia 30067, Attention: Secretary, and must be delivered before the vote on the merger agreement is taken at the
special meeting, and should be executed by, or on behalf of, the record holder of the shares of Matria common stock.
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The demand must reasonably inform Matria of the identity of the stockholder and the intention of the stockholder to
demand appraisal of such stockholder�s shares.

To be effective, a demand for appraisal by a holder of Matria�s common stock must be made by, or in the name of,
such registered stockholder, fully and correctly, as the stockholder�s name appears on the stock certificate(s).
Beneficial owners who are not record holders may not directly make appraisal demands to
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Matria. The beneficial holder must, in such cases, have the registered owner, such as a broker, bank or other nominee
or other nominee, submit the required demand in respect of those shares. If shares are owned of record in a fiduciary
capacity, such as by a trustee, guardian or custodian, execution of a demand for appraisal should be made by or for the
fiduciary; and if the shares are owned of record by more than one person, as in a joint tenancy or tenancy in common,
the demand should be executed by or for all joint owners. An authorized agent, including an authorized agent for two
or more joint owners, may execute the demand for appraisal for a stockholder of record; however, the agent must
identify the record owner or owners and expressly disclose the fact that, in executing the demand, he or she is acting
as agent for the record owner. A record owner, such as a broker, who holds shares as a nominee for others, may
exercise his or her right of appraisal with respect to the shares held for one or more beneficial owners, while not
exercising this right for other beneficial owners. In that case, the written demand should state the number of shares as
to which appraisal is sought. Where no number of shares is expressly mentioned, the demand will be presumed to
cover all shares held in the name of the record owner.

If you hold your shares of Matria common stock in a brokerage account or in other nominee form and you
wish to exercise appraisal rights, you should consult with your broker, bank or other nominee to determine the
appropriate procedures for the making of a demand for appraisal by the nominee.

Within ten days after the merger effective time, the surviving corporation must give written notice that the merger has
become effective to each Matria stockholder who has properly filed a written demand for appraisal and who did not
vote in favor of the merger agreement. At any time within 60 days after the effective time, any stockholder who has
demanded an appraisal has the right to withdraw the demand and to accept the merger consideration specified by the
merger agreement for his or her shares of Matria common stock. Within 120 days after the effective date of the
merger, the surviving corporation or any stockholder who has complied with Section 262 shall, upon written request
to the surviving corporation, be entitled to receive a written statement setting forth the aggregate number of shares not
voted in favor of the merger agreement and with respect to which demands for appraisal rights have been received and
the aggregate number of holders of such shares. Within 120 days after the effective time, either the surviving
corporation or any stockholder who has complied with the requirements of Section 262 may file a petition in the
Chancery Court demanding a determination of the fair value of the shares held by all stockholders entitled to
appraisal. Upon the filing of the petition by a stockholder, service of a copy of such petition shall be made upon the
surviving corporation. The surviving corporation has no obligation to file such a petition in the event there are
dissenting stockholders. Accordingly, the failure of a stockholder to file such a petition within the period specified
could nullify the stockholder�s previously written demand for appraisal.

If a petition for appraisal is duly filed by a stockholder and a copy of the petition is delivered to the surviving
corporation, the surviving corporation will then be obligated, within 20 days after receiving service of a copy of the
petition, to provide the Chancery Court with a duly verified list containing the names and addresses of all stockholders
who have demanded an appraisal of their shares and with whom agreements as to the value of their shares have not
been reached by the surviving corporation. After notice to dissenting stockholders who demanded appraisal of their
shares, the Chancery Court is empowered to conduct a hearing upon the petition, and to determine those stockholders
who have complied with Section 262 and who have become entitled to the appraisal rights provided thereby. The
Chancery Court may require the stockholders who have demanded payment for their shares to submit their stock
certificates to the Register in the Chancery Court for notation thereon of the pendency of the appraisal proceedings,
and if any stockholder fails to comply with that direction, the Chancery Court may dismiss the proceedings as to that
stockholder.

After determination of the stockholders entitled to appraisal of their shares of Matria common stock, the appraisal
proceeding shall be conducted in accordance with the rules of the Chancery Court, including any rules specifically
governing appraisal proceedings. The appraisal proceeding is a litigation proceeding. At the conclusion of the
litigation, the Chancery Court will appraise the shares, determining their fair value exclusive of any element of value
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value is determined, the Chancery Court will direct the payment of such value in cash, with interest thereon accrued
during the pendency of the proceeding, if the Chancery Court so
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determines, to the stockholders entitled to receive the same, upon surrender by such holders of the certificates
representing those shares.

In determining fair value, the Chancery Court is required to take into account all relevant factors. You should be
aware that the fair value of your shares as determined under Section 262 could be more, the same or less than the
value that you are entitled to receive under the terms of the merger agreement. Unless the Chancery Court in its
discretion determines otherwise for good cause shown, interest from the effective date of the merger through the date
of the payment of the judgment shall be compounded quarterly and shall accrue at 5% over the Federal Reserve
discount rate (including any surcharge) as established from time to time during the period between the effective date
of the merger and the date of payment of the judgment.

Costs of the appraisal proceeding may be imposed upon the surviving corporation and the stockholders participating
in the appraisal proceeding by the Chancery Court as the Chancery Court deems equitable in the circumstances. Upon
the application of a stockholder, the Chancery Court may order all or a portion of the expenses incurred by any
stockholder in connection with the appraisal proceeding, including, without limitation, reasonable attorneys� fees and
the fees and expenses of experts, to be charged pro rata against the value of all shares entitled to appraisal. Any
stockholder who had demanded appraisal rights will not, after the merger effective time, be entitled to vote shares
subject to that demand for any purpose or to receive payments of dividends or any other distribution with respect to
those shares, other than with respect to payment as of a record date prior to the effective time; however, if no petition
for appraisal is filed within 120 days after the merger effective time, or if the stockholder delivers a written
withdrawal of his or her demand for appraisal and an acceptance of the terms of the merger within 60 days after the
merger effective time, then the right of that stockholder to appraisal will cease and that stockholder will be entitled to
receive the merger consideration for shares of Matria�s common stock held by such stockholder pursuant to the merger
agreement. Any withdrawal of a demand for appraisal made more than 60 days after the merger effective time may
only be made with the written approval of the surviving corporation and must, to be effective, be made within
120 days after the effective time.

Failure to comply with all of the procedures set forth in Section 262 will result in the loss of a stockholder�s
statutory appraisal rights. In view of the complexity of Section 262, Matria stockholders who may wish to
dissent from the merger and pursue appraisal rights should consult their legal advisors.
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FUTURE MATRIA STOCKHOLDER PROPOSALS

Matria will hold a 2008 annual meeting of stockholders only if the merger is not completed. Any proposal of a
stockholder of Matria that is intended to be presented by such stockholder at Matria�s 2008 annual meeting of
stockholders (if it is held) must have been received by Matria no later than January 3, 2008, in order for such proposal
to be considered for inclusion in Matria�s proxy statement and form of proxy relating to such meeting. If Matria�s 2008
annual meeting of stockholders is held more than 30 days before or after June 5, 2008, then any such stockholder
proposal must be received within a reasonable time before Matria begins to print and mail the proxy materials.

LEGAL MATTERS

The validity of the securities Inverness is offering under this proxy statement/prospectus will be passed upon by Jay
McNamara, Esq., Senior Counsel, Corporate & Finance of Inverness. Mr. McNamara owns an aggregate of
approximately 2,762 shares of Inverness� common stock, as well as options to purchase an additional 20,079 shares of
Inverness common stock.

Certain United States federal income tax consequences of the merger will be passed upon by Goodwin Procter LLP
and Troutman Sanders LLP.

EXPERTS

The consolidated financial statements of Inverness Medical Innovations, Inc. as of December 31, 2005 and 2006, and
for each of the three years in the period ended December 31, 2006, and Inverness management�s assessment of the
effectiveness of internal control over financial reporting as of December 31, 2006, incorporated by reference in the
proxy statement/prospectus constituting a part of this registration statement on Form S-4 have been audited by BDO
Seidman, LLP, Inverness� independent registered public accounting firm, to the extent and for the periods set forth in
its report incorporated herein by reference, and are incorporated herein in reliance upon such report given upon the
authority of said firm as experts in auditing and accounting.

The consolidated financial statements and schedule of Matria Healthcare, Inc. as of December 31, 2006 and 2005, and
for each of the years in the three-year period ended December 31, 2006, and management�s assessment of the
effectiveness of internal control over financial reporting as of December 31, 2006 have been incorporated by reference
herein in reliance upon the reports of KPMG LLP, independent registered public accounting firm, incorporated by
reference herein, and upon the authority of said firm as experts in accounting and auditing.

The financial statements of Cholestech Corporation and management�s assessment of the effectiveness of internal
control over financial reporting (which is included in Management�s Report on Internal Control over Financial
Reporting) incorporated in this proxy statement/prospectus by reference to the current report on Form 8-K of
Inverness Medical Innovations, Inc., dated as of July 20, 2007, which incorporates the Cholestech Corporation Annual
Report on Form 10-K for the year ended March 30, 2007, have been so incorporated in reliance upon the report of
PricewaterhouseCoopers LLP, an independent registered public accounting firm, given on the authority of said firm as
experts in auditing and accounting.

The consolidated financial statements of Biosite Incorporated as of December 31, 2005 and 2006, and for each of the
three years in the period ended December 31, 2006, incorporated by reference in the Current Report on Form 8-K filed
with the SEC on July 2, 2007, as amended on July 20, 2007, that is referenced in the proxy statement/prospectus
constituting a part of this registration statement, have been audited by Ernst & Young LLP, Biosite Incorporated�s
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independent registered public accounting firm, as set forth in its report incorporated herein by reference, and reliance
upon such report given on the authority of such firm as experts in accounting and auditing.

The combined balance sheets of Instant Technologies, Inc. and affiliates as of December 31, 2005 and 2006 and
combined statements of income, general and administrative expenses, retained earnings, cash flows and
supplementary information for the years ended December 31, 2005 and 2006, incorporated by reference in the proxy
statement/prospectus constituting a part of this registration statement on Form S-4 have been audited by Colby &
Company, PLC, Instant Technologies� independent registered public accounting firm, to the extent and for the periods
set forth in its report incorporated herein by reference, and are incorporated herein in reliance upon such report given
upon the authority of said firm as experts in auditing and accounting.
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WHERE YOU CAN FIND MORE INFORMATION

Inverness and Matria file annual, quarterly and current reports, proxy statements and other information with the SEC.
You may read and copy these reports, statements or other information filed by either Inverness or Matria at the SEC�s
Public Reference Room at 100 F Street, N.E., Room 1580, Washington, D.C. 20549. Please call the SEC at
1-800-SEC-0330 for further information on the public reference rooms. The SEC filings of Inverness and Matria are
also available to the public from commercial document retrieval services and at the website maintained by the SEC at
www.sec.gov.

Inverness has filed a registration statement on Form S-4 to register with the SEC the Inverness Series B preferred
stock to be issued to Matria stockholders in the merger. This proxy statement/prospectus is a part of that registration
statement and constitutes both a prospectus of Inverness and a proxy statement of Matria for its special meeting. The
registration statement, including the attached annexes, exhibits and schedules, contains additional relevant information
about Inverness, Inverness capital stock and Matria. As allowed by SEC rules, this proxy statement/prospectus does
not contain all the information you can find in the registration statement or the exhibits to the registration statement.

The SEC allows Inverness and Matria to �incorporate by reference� information into this proxy statement/prospectus.
This means that Inverness and Matria can disclose important information to you by referring you to another document
filed separately with the SEC. The information incorporated by reference is considered to be a part of this proxy
statement/prospectus, except for any information that is superseded by information that is included directly in this
proxy statement/prospectus or incorporated by reference subsequent to the date of this proxy statement/prospectus.
Neither Inverness nor Matria incorporates the contents of its website into this proxy statement/prospectus.

This proxy statement/prospectus incorporates by reference the documents listed below that Inverness and Matria have
previously filed with the SEC. They contain important information about Inverness and Matria and their financial
condition. The following documents, which were filed by Inverness with the SEC, are incorporated by reference into
this proxy statement/prospectus:

� Inverness� annual report on Form 10-K for the fiscal year ended December 31, 2006, filed with the SEC on
March 1, 2007, as amended on Form 10-K/A on March 26, 2007 (including the information incorporated by
reference therein from Inverness� definitive proxy statement filed with the SEC on April 9, 2007);

� Inverness� quarterly report on Form 10-Q for the quarterly period ended March 31, 2007, filed with the SEC on
May 10, 2007;

� Inverness� quarterly report on Form 10-Q for the quarterly period ended June 30, 2007, filed with the SEC on
August 9, 2007;

� Inverness� quarterly report on Form 10-Q for the quarterly period ended September 30, 2007, filed with the SEC
on November 8, 2007;

� Inverness� current report on Form 8-K dated January 25, 2007, filed with the SEC on January 26, 2007;

� Inverness� current report on Form 8-K dated March 12, 2007, filed with the SEC on March 16, 2007, as
amended on April 23, 2007;

� Inverness� current report on Form 8-K dated April 5, 2007, filed with the SEC on April 5, 2007;
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� Inverness� current report on Form 8-K dated April 25, 2007, filed with the SEC on April 30, 2007;

� Inverness� current report on Form 8-K dated May 9, 2007, filed with the SEC on May 10, 2007;

� Inverness� current report on Form 8-K dated May 11, 2007, filed with the SEC on May 11, 2007;

� Inverness� current report on Form 8-K dated May 14, 2007, filed with the SEC on May 15, 2007;

� Inverness� current report on Form 8-K dated May 9, 2007, filed with the SEC on May 15, 2007;
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� Inverness� current report on Form 8-K dated May 17, 2007, filed with the SEC on May 18, 2007;

� Inverness� current report on Form 8-K dated May 17, 2007, filed with the SEC on May 23, 2007;

� Inverness� current report on Form 8-K dated May 29, 2007, filed with the SEC on May 29, 2007;

� Inverness� current report on Form 8-K dated June 4, 2007, filed with the SEC on June 4, 2007;

� Inverness� current report on Form 8-K dated June 12, 2007, filed with the SEC on June 12, 2007;

� Inverness� second current report on Form 8-K dated June 12, 2007, filed with the SEC on June 12, 2007;

� Inverness� current report on Form 8-K dated June 26, 2007, filed with the SEC on July 2, 2007, as amended on
July 20, 2007;

� Inverness� current report on Form 8-K dated July 2, 2007, filed with the SEC on July 3, 2007;

� Inverness� current report on Form 8-K dated July 20, 2007, filed with the SEC on July 20, 2007;

� Inverness� current report on Form 8-K dated July 25, 2007, filed with the SEC on July 26, 2007;

� Inverness� current report on Form 8-K dated August 7, 2007, filed with the SEC on August 7, 2007;

� Inverness� current report on Form 8-K dated August 8, 2007, filed with the SEC on August 8, 2007;

� Inverness� current report on Form 8-K dated August 27, 2007, filed with the SEC on August 28, 2007; and

� Inverness� current report on Form 8-K dated September 5, 2007, filed with the SEC on September 5, 2007.

� Inverness� current report on Form 8-K dated September 12, 2007, filed with the SEC on September 17, 2007.

� Inverness� current report on Form 8-K dated September 27, 2007, filed with the SEC on October 1, 2007.

� Inverness� current report on Form 8-K dated October 2, 2007, filed with the SEC on October 2, 2007.

� Inverness� current report on Form 8-K dated October 24, 2007, filed with the SEC on October 26, 2007, as
amended on November 23, 2007.

� Inverness� current report on Form 8-K dated November 6, 2007, filed with the SEC on November 8, 2007.

� Inverness� current report on Form 8-K dated November 14, 2007, filed with the SEC on November 16, 2007.

� Inverness� current report on Form 8-K dated November 15, 2007, filed with the SEC on November 20, 2007.

� Inverness� current report on Form 8-K dated November 21, 2007, filed with the SEC on November 21, 2007.

� Inverness� current report on Form 8-K dated December 10, 2007, filed with the SEC on December 14, 2007.
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� Inverness� current report on Form 8-K dated December 12, 2007, filed with the SEC on December 13, 2007.

� Inverness� current report on Form 8-K dated December 13, 2007, filed with the SEC on December 13, 2007.

� Inverness� current report on Form 8-K dated December 20, 2007, filed with the SEC on December 21, 2007.

� Inverness� current report on Form 8-K dated January 28, 2008, filed with the SEC on January 28, 2008.

� Inverness� current report on Form 8-K dated January 28, 2008, filed with the SEC on January 28, 2008.

� Inverness� current report on Form 8-K dated January 28, 2008, filed with the SEC on January 31, 2008.
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� Inverness� current report on Form 8-K dated February 4, 2008, filed with the SEC on February 4, 2008.

� Inverness� current report on Form 8-K dated February 14, 2008, filed with the SEC on February 14, 2008.

The following documents, which were filed by Matria with the SEC, are incorporated by reference into this proxy
statement/prospectus:

� Matria�s annual report on Form 10-K for the fiscal year ended December 31, 2006, filed with the SEC on
March 20, 2007 (including the information incorporated by reference therein from Matria�s definitive proxy
statement filed with the SEC on April 30, 2007);

� Matria�s quarterly report on Form 10-Q for the quarterly period ended March 31, 2007, filed with the SEC on
May 10, 2007;

� Matria�s quarterly report on Form 10-Q for the quarterly period ended June 30, 2007, filed with the SEC on
August 7, 2007;

� Matria�s quarterly report on Form 10-Q for the quarterly period ended September 30, 2007, filed with the SEC
on November 7, 2007;

� Matria�s current report on Form 8-K dated February 15, 2007, filed with the SEC on February 22, 2007 (as
amended by Matria�s current report on Form 8-K/A dated February 15, 2007, filed with the SEC on April 6,
2007);

� Matria�s current report on Form 8-K dated February 23, 2007, filed with the SEC on February 28, 2007;

� Matria�s current report on Form 8-K dated April 13, 2007, filed with the SEC on April 19, 2007;

� Matria�s current report on Form 8-K dated July 24, 2007, filed with the SEC on July 30, 2007;

� Matria�s current report on Form 8-K dated January 27, 2008, filed with the SEC on January 28, 2008;

� Matria�s current report on Form 8-K dated January 23, 2008, filed with the SEC on January 29, 2008; and

� Matria�s current report on Form 8-K dated January 29, 2008, filed with the SEC on February 4, 2008.

In addition, Inverness and Matria incorporate by reference additional documents that either may file with the SEC
pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Securities Exchange Act of 1934 between the date of this proxy
statement/prospectus and the date of the special meeting. These documents include periodic reports, such as annual
reports on Form 10-K, quarterly reports on Form 10-Q and current reports on Form 8-K, excluding any information
furnished pursuant to Item 2.01 of any current report on Form 8-K or Item 7.01 of any current report on Form 8-K
solely for purposes of satisfying the requirements of Regulation FD under the Exchange Act, as well as proxy
statements.

Inverness and Matria also incorporate by reference the merger agreement attached to this proxy statement/prospectus
as Annex A, the voting agreement attached to the merger agreement as Exhibit A and the summary of the terms of the
Inverness Series B preferred stock attached to the merger agreement as Exhibit B.
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Inverness has supplied all information contained in or incorporated by reference into this proxy statement/prospectus
relating to Inverness, and Matria has supplied all information contained in or incorporated by reference into this proxy
statement/prospectus relating to Matria.

You can obtain any of the documents incorporated by reference into this proxy statement/prospectus through
Inverness or Matria, as the case may be, or from the SEC through the SEC�s website at www.sec.gov. Documents
incorporated by reference are available from Inverness and Matria without charge, excluding any exhibits to those
documents, unless the exhibit is specifically incorporated by reference as an exhibit in this
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proxy statement/prospectus. Inverness stockholders and Matria stockholders may request a copy of such documents by
contacting the applicable department at:

Inverness Medical Innovations, Inc.
51 Sawyer Road, Suite 200

Waltham, Massachusetts 02453
Attention: Doug Guarino

Matria Healthcare, Inc.
1850 Parkway Place, Suite 1200

Marietta, Georgia 30067
Attention: Corporate Secretary

IN ORDER FOR YOU TO RECEIVE TIMELY DELIVERY OF THE DOCUMENTS IN ADVANCE OF THE
MATRIA SPECIAL MEETING, INVERNESS OR MATRIA SHOULD RECEIVE YOUR REQUEST NO
LATER THAN          , 2008.

Inverness and Matria have not authorized anyone to give any information or make any representation about the merger
or their companies that is different from, or in addition to, that contained in this proxy statement/prospectus or in any
of the materials that we have incorporated by reference into this proxy statement/prospectus. Therefore, if anyone does
give you information of this sort, you should not rely on it. If you are in a jurisdiction where offers to exchange or sell,
or solicitations of offers to exchange or purchase, the securities offered by this proxy statement/prospectus or the
solicitation of proxies is unlawful, or if you are a person to whom it is unlawful to direct these types of activities, then
the offer presented in this proxy statement/prospectus does not extend to you. The information contained in this proxy
statement/prospectus is accurate only as of the date of this document unless the information specifically indicates that
another date applies, and neither the mailing of this proxy statement/prospectus to stockholders nor the issuance of
Inverness common stock in the merger should create any implication to the contrary.
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Annex A

AGREEMENT AND PLAN OF MERGER
BY AND AMONG

INVERNESS MEDICAL INNOVATIONS, INC.,
MILANO MH ACQUISITION CORP.,

MILANO MH ACQUISITION LLC,
AND

MATRIA HEALTHCARE, INC.
Dated as of January 27, 2008
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER (this �Agreement�) is made and entered into as of January 27, 2008,
among Inverness Medical Innovations, Inc., a Delaware corporation (�Parent�), Milano MH Acquisition Corp., a
Delaware corporation and a wholly owned subsidiary of Parent (�Merger Sub�), Milano MH Acquisition LLC, a single
member Delaware limited liability company and wholly owned subsidiary of Parent (�Merger LLC�) and Matria
Healthcare, Inc., a Delaware corporation (the �Company�).

RECITALS

A. Parent, Merger Sub, Merger LLC and the Company intend to effect a merger (the �Merger�) of Merger Sub with and
into the Company in accordance with this Agreement and the General Corporation Law of the State of Delaware (the
�DGCL�), with the Company to be the surviving corporation of the Merger, which Merger will be followed, as soon as
reasonably practicable, by a merger of the Surviving Corporation (as defined below) with and into Merger LLC (the
�Upstream Merger�). It is intended that the Merger be mutually interdependent with and a condition precedent to the
Upstream Merger and that the Upstream Merger shall, through the binding commitment evidenced by Section 5.19, be
effected as soon as practicable following the Effective Time (as defined below) without further approval, authorization
or direction from or by any of the parties hereto.

B. The respective Boards of Directors of Parent, Merger Sub and the Company have approved the merger of Merger
Sub with and into the Company (the �Merger�) upon the terms and subject to the conditions of this Agreement and in
accordance with the Delaware General Corporation Law (the �DGCL�) and have approved and declared the advisability
of this Agreement.

C. The Board of Directors of the Company has unanimously (i) determined that the Merger is fair to, and in the best
interests of, the Company and the Company Shareholders, (ii) approved this Agreement, the Merger, and the
transactions contemplated hereby (excluding the Upstream Merger) and (iii) recommended that the Company
Shareholders adopt and approve this Agreement and approve the Merger.

D. The respective Boards of Directors of Parent and Merger Sub have determined that it is in the best interests of their
respective companies and shareholders to consummate the Merger in accordance with the terms of this Agreement.

E. For United States federal income tax purposes, it is intended that the Merger and the Upstream Merger, considered
together as a single integrated transaction, shall qualify as a reorganization described in Section 368(a)(1)(A) of the
Code (as defined below).

F. Concurrently with the execution of this Agreement, and as a condition and inducement to Parent�s willingness to
enter into this Agreement, Parker H. Petit, a Company shareholder, is entering into a Voting Agreement with Parent in
the form of Exhibit A (the �Voting Agreement�).

In consideration of the foregoing and the representations, warranties, covenants and agreements set forth in this
Agreement, the parties agree as follows:

ARTICLE 1

THE MERGER

1.1  The Merger.  Upon the terms and subject to the conditions of this Agreement and the applicable provisions of the
DGCL, at the Effective Time (as defined in Section 1.2), Merger Sub shall be merged with and into the Company, the

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 297



separate corporate existence of Merger Sub shall cease, and the Company shall continue as the surviving corporation
of the Merger (the �Surviving Corporation�).

1.2  Effective Time; Closing.  Subject to the provisions of this Agreement, the parties hereto shall cause the Merger to
be consummated by filing a certificate of merger consistent with this Agreement, in a form reasonably satisfactory to
the parties (the �Certificate of Merger�), with the Secretary of State of the State of
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Delaware in accordance with the relevant provisions of the DGCL (the time of such filing (or such later time as may
be agreed in writing by the Company and Parent and specified in the Certificate of Merger) being the �Effective Time�)
as soon as practicable on or after the Closing Date (as defined below). The closing of the Merger (the �Closing�) shall
take place at the offices of Goodwin Procter LLP, 53 State Street, Boston, Massachusetts, at a time and date to be
specified by the parties, which shall be no later than the fifth (5th) Business Day after the satisfaction or waiver of the
conditions set forth in Article 6 (other than those that by their nature must be satisfied at the Closing), or at such other
time, date and location as the parties hereto agree in writing (the �Closing Date�).

1.3  Effect of the Merger.  At the Effective Time, the effect of the Merger shall be as provided in this Agreement and
the applicable provisions of the DGCL. Without limiting the generality of the foregoing, at the Effective Time, all the
property, rights, privileges, powers and franchises of the Company and Merger Sub shall vest in the Surviving
Corporation, and all debts, liabilities and duties of the Company and Merger Sub shall become the debts, liabilities
and duties of the Surviving Corporation.

1.4  Certificate of Incorporation; Bylaws.

(a) The Certificate of Merger shall provide that, at the Effective Time, the Certificate of Incorporation of the Surviving
Corporation shall be in the form of the Certificate of Incorporation of Merger Sub as in effect immediately prior to the
Effective Time; provided, however, that as of the Effective Time, Article I of the Certificate of Incorporation of the
Surviving Corporation shall read: �The name of the corporation is Matria Healthcare, Inc.�

(b) At the Effective Time, the Bylaws of Merger Sub, as in effect immediately prior to the Effective Time, shall be the
Bylaws of the Surviving Corporation until thereafter amended.

1.5  Directors and Officers.  The initial directors of the Surviving Corporation shall be the directors of Merger Sub
immediately prior to the Effective Time, until their respective successors are duly elected or appointed and qualified.
The officers of the Surviving Corporation shall be the officers of Merger Sub immediately prior to the Effective Time,
until their respective successors are duly appointed.

1.6  Effect on Capital Stock.  Subject to the terms and conditions of this Agreement, at the Effective Time, by virtue of
the Merger and without any action on the part of Merger Sub, the Company or the holders of any of the following
securities:

(a) Conversion of Company Common Stock.

(i) Each share of common stock, $0.01 par value, of the Company (�Company Common Stock�) issued and outstanding
immediately prior to the Effective Time, other than any shares of Company Common Stock to be canceled pursuant to
Section 1.6(b) and Dissenting Shares, will be canceled and extinguished and automatically converted into the right to
receive (A) the number of validly issued, fully paid and nonassessable shares of Parent�s Series B Convertible
Perpetual Preferred Stock, par value $0.001 per share, with the terms attached hereto as Exhibit B (the �Parent
Series B Preferred Stock�), equal to the �Exchange Ratio� (as defined in Section 1.6(a)(ii)) and (B) $6.50 in cash,
without interest (the �Cash Portion� and together with the shares of Parent Series B Preferred Stock in the foregoing
clause the �Merger Consideration�), upon surrender of the certificate representing such share of Company Common
Stock in the manner provided in Section 1.7. No fraction of a share of Parent Series B Preferred Stock will be issued
by virtue of the Merger, but in lieu thereof, a cash payment shall be made pursuant to Section 1.7(e). Notwithstanding
anything herein to the contrary, at any time prior to the Closing Date, as determined by Parent in its sole discretion,
Parent may elect to pay the aggregate Merger Consideration (which, for avoidance of doubt, shall include such
amounts attributable to the Parent Series B Preferred Stock and the Cash Portion in the immediately preceding
sentence) as $39.00 in cash, without interest, in which case all references in this Agreement to the �Cash Portion� of the
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Merger Consideration shall be deemed to be references to such aggregate amount of cash, without interest, and all
references in this Agreement to �Parent Series B Preferred Stock� shall be deemed to be deleted, and, notwithstanding
anything herein to the contrary, (i) no party to this agreement shall have any obligation to consummate the Upstream
Merger and any references to the Upstream Merger in this Agreement shall be deemed to be deleted, (ii) it will not be
intended that the Merger shall qualify as a reorganization
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described in Section 368(a) of the Code, and (iii) the following provisions of this Agreement shall be deemed to be
deleted: Section 5.15, Section 5.19, Section 6.2(e) and Section 6.3(f).

(ii) For purposes of this Agreement, the �Exchange Ratio� shall be equal to 0.08125 subject to adjustment as set forth in
Section 1.6(f).

(b) Cancellation of Company-Owned and Parent-Owned Stock.  Each share of Company Common Stock held by the
Company or owned by Merger Sub, Parent or any direct or indirect wholly owned subsidiary of the Company or of
Parent, if any, immediately prior to the Effective Time shall be canceled and extinguished without any conversion
thereof.

(c) Stock Options.  At the Effective Time, all options (other than options granted under the Company ESPP (as defined
in Section 1.6(d)) to purchase Company Common Stock then outstanding, whether under the Company�s Long-Term
Stock Incentive Plan, 2002 Stock Incentive Plan, 2001 Stock Incentive Plan, 2000 Stock Incentive Plan, 1997 Stock
Incentive Plan, 1996 Stock Incentive Plan, 2005 Directors� Non-Qualified Stock Option Plan, 2000 Directors�
Non-Qualified Stock Option Plan, and 1996 Directors� Non-Qualified Stock Option Plan and MarketRing.com, Inc.
1999 Stock Option and Stock Appreciation Rights Plan, (collectively, the �Company Option Plans�) or pursuant to
another Company compensatory plan or otherwise (each such option, whether issued pursuant to the Company Option
Plans or otherwise (other than the Company ESPP), a �Company Option�), shall be assumed by Parent in accordance
with Section 5.8. At the Effective Time, Parent shall assume each of the Company Option Plans, subject to adjustment
as provided therein such that options granted under each such plan after the Effective Time, if any, shall be
exercisable for the purchase of Parent Common Stock. The Company shall take any actions and provide any notices as
may be necessary to effectuate the foregoing.

(d) Employee Stock Purchase Plan.  The Company�s 2005 Employee Stock Purchase Plan (the �Company ESPP�), shall
be terminated at least ten (10) Business Days prior to the Effective Time (the �ESPP Termination Date�), and each
participant in the Company ESPP on the ESPP Termination Date shall be deemed to have exercised his or her options
under the Company ESPP on the ESPP Termination Date and shall acquire from the Company (i) such number of
whole shares of Company Common Stock as the accumulated payroll deductions credited to his or her account as of
the ESPP Termination Date will purchase at the price specified in the Company ESPP (treating the ESPP Termination
Date as the Exercise Date (as defined in the Company ESPP) for all purposes of the ESPP) and (ii) cash in the amount
of any remaining balance in such participant�s account; provided, however, that any participant who has given notice to
the Company before the tenth (10th) Business Day prior to the ESPP Termination Date in accordance with the
Company ESPP that such participant requests the distribution of the accumulated payroll deductions credited to his or
her account in cash shall receive cash in the amount of the balance in such participant�s account in lieu of purchasing
Company Common Stock thereunder and provided, further, that the Company shall take any actions and provide any
notices as may be necessary to effectuate the foregoing, including without limitation that the Company shall provide
each participant in the ESPP with at least ten days notice prior to the ESPP Termination Date.

(e) Capital Stock of Merger Sub.  Each share of common stock, $0.001 par value, of Merger Sub (�Merger Sub
Common Stock�), issued and outstanding immediately prior to the Effective Time shall be converted into one validly
issued, fully paid and nonassessable share of common stock, $0.001 par value, of the Surviving Corporation.
Following the Effective Time, each certificate evidencing ownership of shares of Merger Sub Common Stock shall
evidence ownership of shares of capital stock of the Surviving Corporation.

(f) Adjustments to Exchange Ratio.  The Exchange Ratio shall be adjusted to reflect appropriately the effect of any
stock split, reverse stock split, stock dividend (including any dividend or distribution of securities convertible into
Parent Series B Preferred Stock or Company Common Stock), reorganization, recapitalization, reclassification or
other like change with respect to Parent Series B Preferred Stock or Company Common Stock occurring on or after
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1.7  Exchange of Certificates.

(a) Exchange Agent.  Parent shall select an institution reasonably acceptable to the Company to act as the exchange
agent (the �Exchange Agent�) in the Merger.

(b) Exchange Fund.  Promptly after the Effective Time, Parent shall make available to the Exchange Agent, for
exchange in accordance with this Article 1, the Merger Consideration issuable pursuant to Section 1.6 in exchange for
outstanding shares of Company Common Stock and any payment in lieu of fractional shares that such holders have
the right to receive pursuant to Section 1.7(c) (the �Exchange Fund�). The Exchange Fund shall not be used for any
other purpose. Any and all interest earned on cash deposited in the Exchange Fund shall be paid to the Surviving
Corporation (or any successor thereto).

(c) Exchange Procedures.  Promptly after the Effective Time, Parent shall instruct the Exchange Agent to mail to each
holder of record of a certificate or certificates (�Certificates�) that immediately prior to the Effective Time represented
outstanding shares of Company Common Stock which were converted into the right to receive shares of Parent
Series B Preferred Stock and the Cash Portion of the Merger Consideration pursuant to Section 1.6, (i) a letter of
transmittal in customary form (that shall specify that delivery shall be effected, and risk of loss and title to the
Certificates shall pass, only upon proper delivery of the Certificates to the Exchange Agent and which letter shall be
reasonably acceptable to the Company), and (ii) instructions for use in effecting the surrender of the Certificates in
exchange for certificates representing shares of Parent Series B Preferred Stock and the Cash Portion of the Merger
Consideration. Upon surrender of Certificates for cancellation to the Exchange Agent together with such letter of
transmittal, duly completed and validly executed in accordance with the instructions thereto, the holders of such
Certificates shall be entitled to receive in exchange therefor certificates representing the number of whole shares of
Parent Series B Preferred Stock into which their shares of Company Common Stock were converted at the Effective
Time (and any payment in lieu of fractional shares that such holders have the right to receive pursuant to
Section 1.7(e) and any dividends or distributions payable pursuant to Section 1.7(d)) and the Cash Portion of the
Merger Consideration, and the Certificates so surrendered shall forthwith be canceled. Until so surrendered,
outstanding Certificates will be deemed from and after the Effective Time, for all corporate purposes, to evidence only
the ownership of the number of whole shares of Parent Series B Preferred Stock into which such shares of Company
Common Stock shall have been so converted (and the right to receive an amount in cash in lieu of the issuance of any
fractional shares in accordance with Section 1.7(e) and any dividends or distributions payable pursuant to
Section 1.7(d)) and the right to receive the Cash Portion of the Merger Consideration. No interest will be paid or
accrued on any Cash Portion of the Merger Consideration or any cash in lieu of fractional shares of Parent Series B
Preferred Stock or on any unpaid dividends or distributions payable to holders of Certificates. In the event of a
transfer of ownership of shares of Company Common Stock that is not registered in the transfer records of the
Company, a certificate representing the proper number of shares of Parent Series B Preferred Stock and the
appropriate amount of the Cash Portion of the Merger Consideration contemplated by Section 1.6 may be issued to a
transferee if the Certificate representing such shares of Company Common Stock is presented to the Exchange Agent,
accompanied by all documents required to evidence and effect such transfer and by evidence that any applicable stock
transfer taxes have been paid.

(d) Distributions With Respect to Unexchanged Certificates.  No dividends or other distributions declared or made
after the date of this Agreement with respect to Parent Series B Preferred Stock with a record date after the Effective
Time will be paid to the holders of any unsurrendered Certificates with respect to the shares of Parent Series B
Preferred Stock represented thereby until the holders of record of such Certificates shall surrender such Certificates.
Subject to Applicable Law, following surrender of any such Certificates, the Exchange Agent shall deliver to the
holders of certificates representing whole shares of Parent Series B Preferred Stock issued in exchange therefor,
without interest, (i) promptly, the amount of any cash payable with respect to a fractional share of Parent Series B
Preferred Stock to which such holder is entitled pursuant to Section 1.7(e) and the amount of dividends or other
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surrender and a payment date occurring after surrender, payable with respect to such whole shares of Parent Series B
Preferred Stock.
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(e) Fractional Shares.  No fraction of a share of Parent Series B Preferred Stock will be issued by virtue of the
Merger, but in lieu thereof each holder of shares of Company Common Stock who would otherwise be entitled to a
fraction of a share of Parent Series B Preferred Stock (after aggregating all fractional shares of Parent Series B
Preferred Stock to be received by such holder) shall receive from Parent an amount of cash (rounded to the nearest
whole cent) equal to the product of (i) such fraction, multiplied by (ii) the liquidation preference of one (1) share of
Parent Series B Preferred Stock.

(f) Required Withholding.  Each of the Exchange Agent, Parent and the Surviving Corporation (or any successor
thereto) shall be entitled to deduct and withhold from any consideration payable or otherwise deliverable pursuant to
this Agreement to any holder or former holder of Company Common Stock or Company Options such amounts as
may be required to be deducted or withheld therefrom under the Internal Revenue Code of 1986, as amended (the
�Code�) or under any provision of state, local or foreign tax law or under any other Applicable Law. To the extent such
amounts are so deducted or withheld, such amounts shall be treated for all purposes under this Agreement as having
been paid to the person to whom such amounts would otherwise have been paid.

(g) Lost, Stolen or Destroyed Certificates.  In the event that any Certificates shall have been lost, stolen or destroyed,
the Exchange Agent shall issue in exchange for such lost, stolen or destroyed Certificates, upon the making of an
affidavit of that fact by the holder thereof, the appropriate amount of Merger Consideration into which the shares of
Company Common Stock represented by such Certificates were converted pursuant to Section 1.6 (and cash for
fractional shares, if any, as may be required pursuant to Section 1.7(e) and any dividends or distributions payable
pursuant to Section 1.7(d)); provided, however, that Parent may, in its discretion and as a condition precedent to the
issuance of such Merger Consideration, cash and other distributions, require the owner of such lost, stolen or
destroyed Certificates to deliver a bond in such sum as it may reasonably direct as indemnity against any claim that
may be made against Parent, the Surviving Corporation or the Exchange Agent with respect to the Certificates alleged
to have been lost, stolen or destroyed.

(h) No Liability.  Notwithstanding anything to the contrary in this Section 1.7, neither the Exchange Agent, Parent, the
Surviving Corporation nor any party hereto shall be liable to any holder of shares of Parent Series B Preferred Stock
or Company Common Stock for any amount properly paid to a public official pursuant to any applicable abandoned
property, escheat or similar law.

(i) Investment of Exchange Fund.  The Exchange Agent shall invest the cash included in the Exchange Fund, as
directed by the Surviving Corporation (or any successor thereto), on a daily basis. Any net profit resulting from, or
interest or income produced by, such investments, shall be placed in the Exchange Fund. To the extent that there are
losses with respect to such investments, or the Exchange Fund diminishes for other reasons below the level required to
make prompt payments of the Cash Portion of the Merger Consideration as contemplated hereby, Parent shall
promptly replace or restore the portion of the Exchange Fund lost through investments or other events so as to ensure
that the Exchange Fund is, at all times, maintained at a level sufficient to make such payment.

(j) Termination of Exchange Fund.  Any portion of the Exchange Fund that remains undistributed to the holders of
Company Common Stock for twelve (12) months after the Effective Time shall be delivered to Parent, upon demand,
and any holders of Company Common Stock who have not theretofore complied with the provisions of this
Section 1.7 shall thereafter look only to Parent for the Merger Consideration, without any interest thereon.

1.8  No Further Ownership Rights in Company Common Stock.  All Shares of Parent Series B Preferred Stock issued
in accordance with the terms hereof (and any payments in respect thereof pursuant to Section 1.7(d) and 1.7(e)) and
the Cash Portion of the Merger Consideration shall be deemed to have been issued in full satisfaction of all rights
pertaining to such shares of Company Common Stock, and there shall be no further registration of transfers on the
records of the Surviving Corporation of shares of Company Common Stock that were outstanding immediately prior
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1.9  Restricted Stock.  Each share of Company Common Stock granted subject to vesting or other lapse restrictions
pursuant to any Company Option Plan (collectively, �Company Restricted Shares�) which is outstanding immediately
prior to the Effective Time shall vest and become free of such restrictions as of immediately prior to the Effective
Time and at the Effective Time each Company Restricted Share shall be considered an outstanding share of Company
Common Stock for all purposes of this Agreement, including the right to receive the Merger Consideration.

1.10  Appraisal Rights.  Notwithstanding anything in this Agreement to the contrary, shares of Company Common
Stock that are issued and outstanding immediately prior to the Effective Time and which are held by shareholders who
did not vote in favor of the Merger (the �Dissenting Shares�), which shareholders comply with all of the relevant
provisions of Section 262 of the DGCL (the �Dissenting Shareholders�), shall not be converted into or be exchangeable
for the right to receive the Merger Consideration, unless and until such holders shall have failed to perfect or shall
have effectively withdrawn or lost their rights to appraisal under the DGCL. If any Dissenting Shareholder shall have
failed to perfect or shall have effectively withdrawn or lost such right, such holder�s shares of Company Common
Stock shall thereupon be converted into and become exchangeable for the right to receive, as of the Effective Time,
the Merger Consideration without any interest thereon. The Company shall give Parent (i) prompt notice of any
written demands for appraisal of any shares of Company Common Stock, attempted withdrawals of such demands and
any other instruments served pursuant to the DGCL and received by the Company relating to shareholders� rights of
appraisal, and (ii) the opportunity to direct all negotiations and proceedings with respect to demands for appraisal
under the DGCL. Neither the Company nor the Surviving Corporation shall, except with the prior written consent of
Parent, voluntarily make any payment with respect to, or settle or offer to settle, any such demand for payment. If any
Dissenting Shareholder shall fail to perfect or shall have effectively withdrawn or lost the right to dissent, the shares
of Company Common Stock held by such Dissenting Shareholder shall thereupon be treated as though such shares of
Company Common Stock had been converted into the right to receive the Merger Consideration pursuant to
Section 1.6.

1.11  Taking of Necessary Action; Further Action.  If, at any time after the Effective Time, any further action is
necessary or desirable to carry out the purposes of this Agreement and to vest the Surviving Corporation with full
right, title and possession to all assets, property, rights, privileges, powers and franchises of the Company and Merger
Sub, the officers and directors of the Surviving Corporation shall be authorized to take all such lawful and necessary
action.

ARTICLE 2

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company represents and warrants to Parent, Merger Sub, and Merger LLC as set forth in this Article 2, subject to
any exceptions stated in the disclosure schedule delivered by the Company to Parent dated as of the date hereof (the
�Company Disclosure Schedule�) or disclosed in the Company�s Form 10-K filed with the Securities and Exchange
Commission (�SEC�) on March 20, 2007 (the �Company 10-K�) or in any subsequent quarterly reports on Form 10-Q or
current reports filed (rather than furnished) on Form 8-K filed and publicly available prior to the date of this
Agreement (excluding, in all cases, (i) exhibits to any such reports, (ii) any disclosures set forth in any risk factor
section thereof, or in any section relating to forward-looking statements, and (iii) any other disclosures included
therein, in each case, to the extent that they are cautionary, predictive or forward looking in nature, and excluding any
generic disclosures.

2.1  Corporate Existence and Power.  The Company is a corporation duly incorporated, validly existing and in good
standing under the laws of the State of Delaware. The Company has all corporate powers and authority and all
governmental licenses, authorizations, permits, consents and approvals required to own, lease and operate its
properties and to carry on its business as now conducted, except for those licenses, authorizations, permits, consents
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qualified would not, individually or in the aggregate, have or reasonably be expected to have a Material Adverse
Effect on the Company. The Company has heretofore made available to Parent true and complete copies of the
Certificate of Incorporation and Bylaws of the Company as currently in effect. The Company has not taken any action
in violation of any of the provisions of the Certificate of Incorporation and Bylaws of the Company. The Company
has made available to Parent true and complete copies of the minute books of the meetings of the Company�s Board of
Directors and committees held since January 1, 2005.

2.2  Corporate Authorization.

(a) The execution, delivery and performance by the Company of this Agreement and the consummation by the
Company of the transactions contemplated hereby are within the corporate powers of the Company and, except for the
approval of the Company�s shareholders in connection with the consummation of the Merger have been duly
authorized by all necessary corporate action on the part of the Company. The affirmative vote of the holders of a
majority of the outstanding Company Common Stock (the �Company Shareholder Approval�) is the only vote of the
holders of any of the Company�s capital stock necessary in connection with the consummation of the transactions
contemplated by this Agreement. Assuming due authorization, execution and delivery by the other parties, this
Agreement constitutes a valid and binding agreement of the Company, subject to applicable bankruptcy, insolvency,
fraudulent conveyance, reorganization, moratorium and similar laws affecting creditors� rights and remedies generally
and to general principles of equity.

(b) At a meeting duly called and held, the Company�s Board of Directors unanimously (i) approved the execution,
delivery and performance of this Agreement and the consummation of the transactions contemplated hereby, including
the Merger in accordance with the DGCL; (ii) determined that the terms of the Merger and the other transactions
contemplated by this Agreement are fair to, in the best interests of, and advisable to, the Company and the Company�s
shareholders; (iii) directed that this Agreement be submitted to the Company�s shareholders for their adoption and
resolved to recommend that the shareholders vote in favor of the approval of the Merger and adoption of this
Agreement; (iv) adopted resolutions taking all other actions necessary to render Section 203 of the DGCL inapplicable
to the Merger and the transactions contemplated by this Agreement; and (v) adopted resolutions electing that the
Merger, to the extent of the power and authority of the Company�s Board of Directors and to the extent permitted by
Applicable Law, not be subject to any anti-takeover, control share acquisition, fair price, moratorium or other similar
statute (each, a �Takeover Statute�) of any jurisdiction that may purport to be applicable to this Agreement or any of the
transactions contemplated hereby, including the Merger.

2.3  Governmental Authorization.  The execution, delivery and performance by the Company of this Agreement and
the consummation by the Company of the transactions contemplated hereby require no consent, approval, license,
permit, order or authorization of, or registration, declaration, notice, filing or action by or in respect of any national or
transnational, domestic or foreign, federal, state, provincial, municipal or local governmental authority, department,
court, tribunal or judicial or arbitral body, administrative or regulatory agency, instrumentality, commission or
official, including any political subdivision thereof (each a �Governmental Entity�) or any stock market or stock
exchange on which shares of Company Common Stock are listed for trading other than (a) the filing of the Certificate
of Merger, (b) compliance with the pre-merger notification requirements under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended (the �HSR Act�), (c) the filing of the proxy statement/prospectus (the �Proxy
Statement/Prospectus�) to be filed with the SEC as part of the Registration Statement on Form S-4 (or any successor
form thereto) to be filed by Parent with the SEC in connection with the issuance of Parent Series B Preferred Stock in
the Merger (the �Registration Statement�) with the SEC in accordance with the Securities Act, (d) the filing of such
reports, schedules or materials under the Securities Exchange Act of 1934, as amended (the �Exchange Act�) as may be
required in connection with this Agreement and the transactions contemplated hereby, and (e) any consents,
approvals, licenses, permits, orders or authorizations of, or registrations, declarations, notices, actions or filings the
absence of which would not have or be reasonably expected to have, individually or in the aggregate, a material
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do not and will not (a) contravene, conflict with, or result in any violation or breach of any provision of the Certificate
of Incorporation or Bylaws of the Company or the certificate of incorporation, by-laws or similar organizational
documents of any subsidiary of the Company, (b) conflict with, or result in any violation or breach of, or constitute
(with or without notice or lapse of time, or both) a default under, or give rise to a right of termination, recapture,
cancellation or acceleration of any obligation or loss of a material benefit, require a consent or waiver under or require
the payment of a penalty under any loan, guarantee of indebtedness or credit agreement, note, bond, mortgage,
indenture, Material Lease (as defined in Section 2.14), agreement, contract, instrument, permit, concession, franchise,
contractual right or license agreement binding upon the Company or any of its subsidiaries, or result in the creation of
any mortgage, deeds of trust, lien (statutory or other), pledge, security interest, claim, covenant, condition, declaration,
restriction, option, rights of first offer or refusal, charge, easement, rights-of-way, encroachment, third party right or
other encumbrance or title defect of any kind or nature (each, a �Lien,� and each document, agreement or instrument
forming the basis of, creating or imposing any Lien, a �Lien Instrument�) upon any of the properties or assets of the
Company or any of its subsidiaries, or (c) subject to obtaining the approval of the Merger and the Company
Shareholder Approval and compliance with the requirements specified in Section 2.3, conflict with or violate any law
applicable to the Company or any of its subsidiaries or any of its or their respective properties or assets, except in the
case of clauses (b) and (c) of this Section 2.4 for any such violations, defaults, terminations, recaptures, cancellations,
acceleration, losses, Liens, or conflicts and for any consents or waivers not obtained, that, individually or in the
aggregate, would not have or reasonably be expected to have a Material Adverse Effect on the Company.

2.5  Capitalization.

(a) The authorized capital stock of the Company consists of (i) 50,000,000 shares of Company Common Stock, and
(ii) 50,000,000 shares of preferred stock, par value $.01 per share. As of the close of business on January 4, 2008,
there were outstanding 22,052,520 shares of common stock (of which 632,068 were shares of Company Restricted
Stock) and 0 shares of preferred stock, and Company Options to purchase an aggregate of 2,265,999 shares of
Company Common Stock (of which Company Options to purchase an aggregate of 1,573,008 shares of Company
Common Stock were exercisable). There are no securities convertible into or exchangeable for capital stock or other
voting securities of the Company outstanding and any other outstanding options or rights to acquire capital stock,
voting securities or securities convertible into or exchangeable for capital stock or voting securities of the Company.
All outstanding shares of capital stock of the Company have been, and all shares that may be issued pursuant to any
equity compensation plan of the Company will be, when issued in accordance with the respective terms thereof, duly
authorized and validly issued and are fully paid and nonassessable. No subsidiary or Affiliate of the Company owns
any shares of capital stock of the Company or any of the Company�s securities. For each officer of the Company
subject to Section 16 of the Exchange Act, Section 2.5 of the Company Disclosure Schedule contains a complete and
correct list, as of the date of this Agreement, of each outstanding employee stock option to purchase shares of
Company Common Stock, including the holder, date of grant, exercise price, vesting schedule and number of shares
of Company Common Stock subject thereto.

(b) Section 2.5(b) of the Company Disclosure Schedule sets forth: (i) as of the date hereof, a true, complete and
accurate list of all Company Option Plans, indicating for each Company Option Plan, as of such date, the number of
shares of Company Common Stock issued under such Company Option Plan, the number of shares of Company
Common Stock subject to outstanding Company Options under such Company Option Plan and the number of shares
of Company Common Stock reserved for future issuance under such Company Option Plan and, as of the date hereof,
with respect to the Company ESPP, the approximate number of shares of Company Common Stock that will be issued
on the ESPP Termination Date under the Company ESPP; (ii) as of the date hereof, a true, complete and accurate list
of all outstanding Company Options, indicating with respect to each such Company Option the name of the holder
thereof, the Company Option Plan under which it was granted, the number of shares of Company Common Stock
subject to such Company Option, the exercise price and the reported date of grant, including whether (and to what
extent) the vesting will be accelerated in any way by the Merger or by termination of employment or change in
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has made available to the Parent complete and accurate copies of all forms of agreements evidencing Company
Options and Company Restricted Stock. Each outstanding Company Option was granted at fair market value
determined in accordance with the terms of the applicable Company Option Plan and Applicable Law and is not
subject to Section 409A of the Code. None of the Company or any of its subsidiaries maintains an employee stock
purchase plan other than the Company ESPP.

(c) Except as expressly set forth in this Section 2.5 or Section 2.5 of the Company Disclosure Schedule and for
changes resulting from the exercise of employee stock options outstanding prior to the date hereof or, subject to
Section 1.6(d), the issuance of shares of Company Common Stock pursuant to the Company ESPP, there are no
outstanding (i) shares of capital stock or voting securities of the Company, (ii) securities of the Company convertible
into or exchangeable for shares of capital stock or voting securities of the Company, (iii) other than Company Options
disclosed in Section 2.5(b), options or other rights to acquire from the Company, or other obligations of the Company
to issue, any capital stock, voting securities or securities convertible into or exchangeable for capital stock or voting
securities of the Company, or (iv) other than Company Restricted Stock disclosed in Section 2.5(a), restricted stock
units, restricted stock, stock appreciation rights, �phantom� stock rights, performance units, rights to receive, that are
convertible into or exercisable for shares of Company Common Stock on a deferred basis or otherwise or other rights
that are linked to, or based upon, the value of shares of Company Common Stock (the items in clauses (i), (ii),
(iii) and (iv) being referred to collectively as the �Company Securities�). There are no outstanding obligations,
contingent or otherwise, of the Company or any of its subsidiaries to repurchase, redeem or otherwise acquire any
Company Securities or to provide funds to the Company or any of its subsidiaries. There are no registration rights, and
there is no rights agreement, �poison pill� anti-takeover plan or other similar agreement or understanding to which the
Company or any of its subsidiaries is a party or by which it or any of them is bound with respect to any equity security
of any class of the Company. Other than the Voting Agreement, to the Company�s knowledge, there are no voting
trusts, proxies or other agreements or understandings with respect to the Company Securities.

2.6  Subsidiaries.

(a) Section 2.6 of the Company Disclosure Schedule sets forth, as of the date of this Agreement, a true, complete and
accurate list of all of the Company�s subsidiaries and for each such subsidiary: (i) its name and form of organization;
(ii) the number and type of outstanding equity securities and a list of the holders thereof; and (iii) the jurisdiction of
organization. Each of the Company�s subsidiaries is an entity duly incorporated or otherwise duly organized, validly
existing and in good standing under the laws of its jurisdiction of incorporation or organization, has all corporate,
limited liability company or comparable powers and all governmental licenses, authorizations, permits, consents and
approvals required to own, lease and operate its properties carry on its business as now conducted, except for those
licenses, authorizations, permits, consents and approvals the absence of which would not, individually or in the
aggregate, have or reasonably be expected to have a Material Adverse Effect on the Company. Each of the Company�s
subsidiaries is duly qualified to do business as a foreign entity and is in good standing in each jurisdiction where such
qualification is necessary, except for those jurisdictions where failure to be so qualified would not, individually or in
the aggregate, reasonably be expected to have a Material Adverse Effect on the Company. All Significant Subsidiaries
(as defined in Regulation S-X of the Exchange Act) of the Company and their respective jurisdictions of incorporation
are identified in the Company 10-K.

(b) All of the outstanding capital stock of, or other voting securities or ownership interests in, each of the Company�s
subsidiaries are duly authorized, validly issued, fully paid, nonassessable and free of preemptive rights and all such
shares are owned, of record and beneficially, by the Company or another of the Company�s subsidiaries free and clear
of Liens and free of any other limitation or restriction (including any restriction on the right to vote, sell or otherwise
dispose of such capital stock or other voting securities or ownership interests). There are no outstanding (i) securities
of the Company or any of is subsidiaries convertible into or exchangeable for shares of capital stock or other voting
securities or ownership interests in any of the Company�s subsidiaries, (ii) options or other rights to acquire from the
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other voting securities or ownership interests in, any subsidiary of the Company, or (iii) restricted stock units,
restricted stock, stock appreciation rights, �phantom� stock rights, performance units, profits interests, or rights to
receive, that are convertible into or exercisable for Company Common Stock on a deferred basis or otherwise or other
rights that are linked to, or based upon, the value of capital stock or other securities or ownership interests in, any
subsidiary of the Company (the items in clauses (i), (ii) and (iii) being referred to collectively as the �Company
Subsidiary Securities�). There are no outstanding obligations, contingent or otherwise, of the Company or any of its
subsidiaries to repurchase, redeem or otherwise acquire any Company Subsidiary Securities. There are no voting
trusts, proxies or other agreements or understandings with respect to the Company Subsidiary Securities.

2.7  SEC Filings and the Sarbanes-Oxley Act.

(a) The Company has made available to Parent (i) the Company�s annual reports on Form 10-K for its fiscal years
ended December 31, 2005 and 2006, (ii) its quarterly reports on Form 10-Q for its fiscal quarters ended March 31,
2007, June 30, 2007 and September 30, 2007, (iii) its proxy or information statements relating to meetings of, or
actions taken without a meeting by, the Company�s shareholders held since December 31, 2006, and (iv) all of its other
reports, statements, schedules and registration statements filed with the SEC since December 31, 2006 (the documents
referred to in this Section 2.7(a), collectively, the �Company SEC Documents�). For purposes of this Agreement, a
document will be deemed made available if it is accessible on-line through the SEC�s EDGAR system as of the date
hereof. The Company has timely filed all registration statements, forms, reports and other documents required to be
filed or furnished by the Company with the SEC since January 1, 2006.

(b) As of its filing date (and as of the date of any amendment filed prior to the date hereof), each Company SEC
Document complied, and each such Company SEC Document filed subsequent to the date hereof will comply, as to
form in all material respects with the applicable requirements of the Securities Act of 1933, as amended (the
�Securities Act�) and the Exchange Act, as the case may be, and the Sarbanes-Oxley Act. The Company is in
compliance in all material respects with the applicable provisions of the Sarbanes-Oxley Act.

(c) As of its filing date (or, if amended or superseded by a filing prior to the date hereof, on the date of such filing),
each Company SEC Document filed pursuant to the Exchange Act did not, and each such Company SEC Document
filed subsequent to the date hereof will not, contain any untrue statement of a material fact or omit to state any
material fact necessary in order to make the statements made therein, in the light of the circumstances under which
they were made, not misleading.

(d) Each Company SEC Document that is a registration statement, as amended or supplemented, if applicable, filed
pursuant to the Securities Act, as of the date such registration statement or amendment became effective, did not
contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or
necessary to make the statements therein not misleading.

(e) The records, systems, controls, data and information of the Company and its subsidiaries are recorded, stored,
maintained and operated under means that are under the exclusive ownership and direct control of the Company or its
subsidiaries or accountants, except for any non-exclusive ownership and non-direct control that would not reasonably
be expected to have a materially adverse effect on the system of internal accounting controls described in clause (g)
below.

(f) The Company and each of its subsidiaries has established and maintains disclosure controls and procedures (as
defined in Rule 13a-15 under the Exchange Act) as required by Rule 13a-15 under the Exchange Act. Such disclosure
controls and procedures are effective to ensure that all material information required to be disclosed by the Company
in the reports that it files or furnishes under the Exchange Act is recorded, processed, summarized and reported within
the time periods specified in the rules and forms of the SEC, and that all such material information is accumulated and
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(g) The Company and each of its subsidiaries has established and maintained a system of internal control over
financial reporting (as defined in Rule 13a-15 and Rule 15(d)-15(f) under the Exchange Act) as required by
Rule 13a-15 under the Exchange Act (�internal controls�) sufficient to provide reasonable assurance regarding the
reliability of the Company�s financial reporting and the preparation of the Company�s financial statements for external
purposes in accordance with GAAP including that: (1) transactions are executed only in accordance with
management�s authorization, (2) transactions are recorded as necessary to permit preparation of the financial
statements of the Company and its subsidiaries and to maintain accountability for the assets of the Company and its
subsidiaries, (3) access to such assets is permitted only in accordance with management�s authorization, (4) the
reporting of such assets is compared with existing assets at regular intervals and (5) accounts, notes and other
receivables and inventory are recorded accurately, and proper and adequate procedures are implemented to effect the
collection thereof on a current and timely basis. The Company has disclosed, based on its most recent evaluation of
internal controls prior to the date hereof, to the Company�s outside auditors and the audit committee of the Company�s
Board of Directors (x) any significant deficiencies and material weaknesses in the design or operation of internal
controls which would reasonably be expected to adversely affect the Company�s ability to record, process, summarize
and report financial information and (y) any fraud, whether or not material, that involves management or other
employees who have a significant role in internal controls. Since September 30, 2007, there has not been any change
in the Company�s internal control over financial reporting that has materially affected, or is reasonably likely to
materially affect, the Company�s internal control over financial reporting.

(h) There are no outstanding loans or other extensions of credit made by the Company or any of its subsidiaries to any
executive officer (as defined in Rule 3b-7 under the Exchange Act) or director of the Company. The Company has
not, since the enactment of the Sarbanes-Oxley Act, taken any action prohibited by Section 402 of the Sarbanes-Oxley
Act. No executive officer of the Company has failed in any respect to make the certifications required of him or her
under Section 302 or 906 of the Sarbanes-Oxley Act with respect to any Company SEC Document. The Company has
made available to Parent true, correct and complete copies of all material written correspondence between the SEC, on
the one hand, and the Company and any of its subsidiaries, on the other hand since December 31, 2005. As of the date
of this Agreement, there are no outstanding or unresolved comments in comment letters received from the SEC staff
with respect to the Company SEC Documents. To the knowledge of the Company, none of the Company SEC
Documents is the subject of ongoing SEC review or outstanding SEC comment. None of the Company�s subsidiaries is
required to file periodic reports with the SEC pursuant to the Exchange Act.

2.8  Financial Statements  Each of the audited consolidated financial statements and unaudited consolidated interim
financial statements (in each case, including the notes thereto) of the Company included in the Company SEC
Documents was prepared in accordance with generally accepted accounting principles (�GAAP�) applied on a consistent
basis throughout the periods indicated and fairly present, in all material respects (except as may be indicated in the
notes thereto and subject to normal year-end adjustments in the case of any unaudited interim financial statements that
would not be reasonably expected to be material in amount), the consolidated financial position, results of operations
and cash flows of the Company and its consolidated subsidiaries as of the respective dates thereof and for the
respective periods indicated therein.

2.9  Absence of Certain Changes.  Since September 30, 2007 (the �Company Balance Sheet Date�) (a) (i) the Company
and its subsidiaries have conducted their business in all material respects in the ordinary course of business, and
(ii) neither the Company nor any of its subsidiaries has taken (or omitted to take) any of the actions, which if taken (or
omitted to be taken) after the date hereof, would have required the consent of Parent pursuant to Section 4.1, and
(b) there has not been any Material Adverse Effect on the Company.

2.10  No Undisclosed Material Liabilities.  There are no liabilities or obligations of the Company or any of its
subsidiaries (whether accrued, absolute, contingent or otherwise) that would be required by GAAP to be set forth on a
consolidated balance sheet or notes thereto of the Company and its subsidiaries other than:
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(b) liabilities or obligations incurred since the Company Balance Sheet Date that would not, individually or in the
aggregate, be, or reasonably be expected to have a Material Adverse Effect on the Company.

2.11  Compliance with Applicable Laws and Court Orders.  The Company and each of its subsidiaries is and, since
December 31, 2005, has been in compliance with, and is not in violation of or default under, and to the knowledge of
the Company is not under investigation with respect to and, to the knowledge of the Company, has not been
threatened to be charged with or given notice of any violation of, any Applicable Law, except for failures to comply or
violations that have not had and would not reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect on the Company.

2.12  Regulatory Compliance.

(a) The Company and each of its subsidiaries have all required franchises, tariffs, grants, licenses, permits, easements,
variances, exceptions, consents, certificates, clearances, accreditation, approvals, orders and authorizations of any
Governmental Entity or Third Party necessary for the Company and each of its subsidiaries to own, lease, operate and
use their properties and assets and to conduct their businesses as presently owned, leased, operated, used and
conducted (�Permits�), and neither the Company nor any of its subsidiaries has received written notice from any
Governmental Entity or Third Party that any Permit is subject to any adverse action, including but not limited to
suspension, termination, revocation or withdrawal, or to the knowledge of the Company, has any notice or adverse
action been threatened, except where the failure to have any such Permit or the receipt of such notice would not have
or reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company. The
Permits are in full force and effect, except for any failures to be in full force and effect that, individually or in the
aggregate, would not have or reasonably be expected to have a Material Adverse Effect on the Company. The
Company and each of its subsidiaries is in compliance with the terms of the Permits, except for such failures to
comply that, individually or in the aggregate, would not have or reasonably be expected to have a Material Adverse
Effect on the Company. To the knowledge of the Company, there were no materially false statements in or material
omissions from any applications or submissions made to obtain such Permits.

(b) The Company and each of its subsidiaries have been and are in compliance with all Applicable Laws, statutes,
ordinances, rules and regulations of any federal, state or local Governmental Entity with respect to matters relating to
patient or individual health care information, including, without limitation, the Health Insurance Portability and
Accountability Act of 1996, Pub. L. No. 104-191, as amended, and any rules or regulations promulgated thereunder
(collectively, �HIPAA�), to the extent applicable, the Federal Food, Drug, and Cosmetic Act and its implementing rules
and regulations and all rules and regulations of the Medicare program (Title XVIII of the Social Security Act), the
Medicaid program (Title XIX of the Social Security Act), the TRICARE program (10 U.S.C. §§ 1071, et seq.) and any
other federal, state or local governmental health care program in which the Company or any of its subsidiaries
participates (hereinafter referred to collectively as the �Governmental Programs�), including any manual provisions,
program integrity manuals, policies, procedures and administrative guidance interpreting such Applicable Law, rules
and regulations, except for failures to comply with any of the foregoing that would not have or reasonably be expected
to have, individually or in the aggregate, a Material Adverse Effect on the Company. Neither (A) the Company, nor
(B) any of the Company�s subsidiaries, nor (C) to the knowledge of the Company, any shareholder of the Company
owning five percent (5%) or more of any class of securities, officer or director thereof, or any current or former
employee of the Company, or any persons and entities providing services in connection with the Company�s or any of
its subsidiary�s business: (i) has at any time been suspended or excluded or, to the knowledge of the Company,
threatened to be suspended or excluded from participation in any Governmental Program; (ii) has engaged in any
activities which are prohibited under 42 U.S.C. §§ 1320a-7, 1320a-7a, 1320a-7b and 1395nn and 42 C.F.R. § 411.351
et seq., 31 U.S.C. §§ 3729 to 3733 (or other federal or state statutes, rules or regulations related to any false or
fraudulent claims, health care fraud and abuse or anti-self referral) or the regulations promulgated pursuant to such
statutes, or related state statutes or regulations, except for prohibited activities that would not have or reasonably be
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(c) The Company and each of its subsidiaries has duly and timely filed with the proper authorities all reports and other
information required by any Governmental Entity, except for such failures that would not have or reasonably be
expected to have, individually or in the aggregate, a Material Adverse Effect on the Company. The Company and each
of its subsidiaries has paid or caused to be paid to each such Governmental Entity all known and undisputed material
refunds, overpayments, discounts or adjustments. To the knowledge of the Company, there are no material pending
appeals, adjustments, challenges, audits, inquiries, litigations or notices of intent to audit with respect to prior reports
or billings. Since January 1, 2005, neither the Company nor any of its subsidiaries has been audited, or otherwise
examined by any Governmental Entity resulting in an undisputed liability or payment due and payable in excess of
One Hundred Thousand Dollars ($100,000).

(d) The Company and each of its subsidiaries meet the conditions for participation in, and are in good standing with
respect to, each Governmental Program. There is no pending, concluded or, to the knowledge of the Company,
threatened: (i) investigation, audit, claim review, or other action which is likely to result in a revocation, suspension,
termination, probation, restriction, limitation, or non-renewal of any Governmental Program provider/supplier
number, participation agreement or authorization, or result in the Company�s or any of its subsidiaries� exclusion or
debarment from any Governmental Program; (ii) validation review, program integrity review or reimbursement audit
with respect to any Governmental Program, other than those conducted in the ordinary course of business;
(iii) voluntary disclosure by the Company or any of its subsidiaries to the Office of the Inspector General of the
United States Department of Health and Human Services, a Medicare fiscal intermediary, a State Medicaid program or
any other Governmental Entity of a potential overpayment matter other than refunds processed in the ordinary course
of business; or (iv) health care survey report related to licensure or certification (including, without limitation, an
annual or biannual Medicare or Medicaid certification survey report) which includes any statement of material
deficiencies pertaining to the Company or any of its subsidiaries.

(e) Neither the Company nor any of its subsidiaries nor, to the knowledge of the Company, any of their respective,
directors, officers, employees or agents, or individuals who have provided services to the Company or any of its
subsidiaries during the past six (6) years: (i) has been assessed a civil money penalty under Section 1128A of the
Social Security Act or any regulations promulgated thereunder; (ii) has been convicted of any criminal offense
relating to the delivery of any item or service under a Governmental Program, including but not limited to convictions
relating to the unlawful manufacture, distribution, prescription, or dispensing of a prescription drug or a controlled
substance; or (iii) has been convicted under any law of a criminal offense relating to neglect or abuse of patients in
connection with the delivery of a health care item or service; or is a party to or subject to any action or proceeding
concerning any of the matters described above in clauses (i) through (iii) above.

(f) For the purposes of this Agreement, �Personal Data� means any and all data that concerns an identified and/or
identifiable person and includes, but shall not be limited to, an individual�s name, address, credit card information
and/or account information, email address, social security number and health information, including, without
limitation, protected health information, as such term is used under HIPAA.

(i) The Company and each of its subsidiaries have complied and do comply with all (a) Applicable Laws, statutes,
ordinances, rules and regulations, including applicable privacy and data protection laws of foreign countries,
including, without limitation, those applicable to all transborder flows of Personal Data, except for any such
noncompliance that would not have or reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect on the Company; and (b) all contractual obligations and policies applicable to their respective
collection, use and disclosure of Personal Data, except for such noncompliance that would not have or reasonably be
expected to have, individually or in the aggregate, a Material Adverse Effect on the Company.

(ii) None of the Company or any of its subsidiaries is subject to any contractual requirements, privacy policies or other
legal obligations that, following Closing, would prohibit the Surviving Corporation and/or the Surviving Company
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unauthorized access by any parties. The Company�s and its subsidiaries� hardware, software, encryption, systems,
policies and procedures are sufficient to protect the privacy, security and confidentiality of all Personal Data. None of
the Company or its subsidiaries have suffered any breach in security that has permitted any unauthorized access to the
Personal Data under the control or possession of the Company or its subsidiaries, as applicable, except for any such
breaches that would not have or reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect on the Company.

(iv) The Company and each of its subsidiaries have required and do require all Third Parties to which it provides
Personal Data and/or access thereto to maintain the privacy and security of such Personal Data, including by
contractually obliging such Third Parties to protect such Personal Data from unauthorized access by and/or disclosure
to any unauthorized Third Parties except such access and/or disclosure that would not have or reasonably be expected
to have, individually or in the aggregate, a Material Adverse Effect on the Company.

2.13  Insurance.  Section 2.13 of the Company Disclosure Schedule sets forth a list (including the name of the insurer,
policy number, policy type, coverage amount, deductible amount, policy periods and available limits of coverage) of
all insurance policies of the Company and its subsidiaries in effect as of the date hereof. Except as would not have or
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company, (a) all
insurance policies of the Company and its subsidiaries are in full force and effect; (b) with respect to all insurance
policies of the Company and its subsidiaries, all premiums have been paid and neither the Company nor any of its
subsidiaries is in breach or default, and neither the Company nor any of its subsidiaries has taken any action or failed
to take any action which, with notice or the lapse of time, would constitute such a breach or default, or permit
termination or modification of, any of such insurance policies; and (c) with respect to all insurance policies of the
Company and its subsidiaries, no notice of cancellation or termination has been received with respect to any such
policies, other than such notices which are received in the ordinary course of business and none of the Company or its
subsidiaries has received notice from any insurer or agent of such insurer that substantial capital improvements or
other expenditures will have to be made in order to continue such insurance.

2.14  Properties.

(a) Except as would not have or reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect on the Company, the Company or one of its subsidiaries has good title to all the properties and assets owned by
the Company and its subsidiaries or acquired after the date thereof, free and clear of all Liens except Permitted
Encumbrances. �Permitted Encumbrances� means (a) mechanics�, materialmen�s, carrier�s, repairer�s and other statutory
Liens arising or incurred in the ordinary course of business and that are not yet delinquent or are being contested in
good faith; (b) Liens for Taxes, assessments or other governmental charges not yet due and payable; (c) defects or
imperfections of title in the nature of easements, covenants, conditions, encumbrances, restrictions, rights of way and
similar matters affecting title, and matters disclosed on Section 2.14 of the Company Disclosure Schedule, that do not,
individually or in the aggregate, materially detract from the value of any property subject to Leases (�Leased Property�)
or Leases to which they relate or materially interfere with the current use or occupancy of such Leased Property or the
business of the Company and its subsidiaries conducted thereon; and (d) zoning, building codes and other land use
laws regulating the use or occupancy of Leased Property or the activities conducted thereon which are imposed by any
Governmental Entity having jurisdiction over such Leased Property which are not violated by the current use or
occupancy of such Leased Property or the operation of the business of the Company and its subsidiaries conducted
thereon.

(b) Section 2.14 (b) of the Company Disclosure Schedule sets forth a complete and accurate list as of the date of this
Agreement of all real property (collectively, �Leased Real Property�) leased, subleased or licensed by the Company or
any of its subsidiaries (as lessor, sublessor, landlord, sublandlord or licensor, or lessee, sublessee, tenant, subtenant or
licensee, as the case may be) pursuant to which the Company or any of its subsidiaries (and all of its and their
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collectively as �Leases� including those Leases identified as �Material Leases� set forth on Section 2.14 (b) of the
Company Disclosure Schedule (�Material Leases�)). The Company has made available to the Parent true, complete and
accurate copies of all Material Leases and, to the knowledge of the Company, there are no material oral agreements,
promises or understandings with respect to any Leased Real Property which is subject to a Material Lease.

(c) Except as would not have or reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect on the Company, (A) each Lease is valid and binding on the Company and each of its subsidiaries of the
Company party thereto and, to the knowledge of the Company, each other party thereto, and is in full force and effect;
(B) there is no breach or default under any Lease by the Company or any of its subsidiaries or, to the knowledge of the
Company, any other party thereto, and neither the Company nor any of its subsidiaries have received any written
communication from, or given any written communication to, any other party to the Lease or any lender, alleging that
the Company or any of its subsidiaries or such other party, as the case may be, is or may be in default (and no event
has occurred that with or without the lapse of time or the giving of notice or both would constitute a breach or default
under any Lease by the Company or any of its subsidiaries or, to the knowledge of the Company, any other party
thereto); and (C) the Company or one of its subsidiaries named under the Lease has a good and valid leasehold interest
in each parcel of real property which is subject to a Lease, free and clear of all Liens except Permitted Encumbrances,
and is in possession of the properties purported to be leased or licensed thereunder.

(d) None of the Company or any of its subsidiaries owns any real property or has any options or rights or obligations
to purchase, rights of first refusal, rights of first negotiation or rights of first offer to purchase, any real property.

2.15  Intellectual Property.

(a) Folder number 8 of that certain virtual data room containing Company related diligence materials accessible to
Parent as of the close of business on January 24, 2008 sets forth a complete and accurate list as of the date of this
Agreement of all material patents and patent applications; registered trademarks, service marks and trade names;
registered domain names; and registered copyrights that are owned by the Company or any of its subsidiaries and used
by the Company or any of its subsidiaries in the business of the Company and its subsidiaries.

(b) Except as set forth on Section 2.15 of the Company Disclosure Schedule:

(i) except as would not have or reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect on the Company, the Company and/or its subsidiaries (A) exclusively own the Company Intellectual Property,
or (B) license, sublicense or otherwise possess legally enforceable rights to use all Company Intellectual Property that
it does not so own, in the case of the foregoing clauses (A) and (B) above, free and clear of all Liens granted by the
Company, other than Permitted Liens, and as are reasonably necessary for their businesses as currently conducted and
as it is currently contemplated to be conducted;

(ii) neither the operation of the TRAXTM system, nor the operation of the business of the Company or any of its
subsidiaries, nor any activity of the Company or any of its subsidiaries conflicts with, infringes upon or
misappropriates any Intellectual Property of any Third Party, other than the rights of any Third Party under any patent,
and to the knowledge of the Company, the rights of any Third Party under any patent;

(iii) to the knowledge of the Company, the Company Intellectual Property is not being infringed or misappropriated
by any Third Party;

(iv) the Company and its subsidiaries have taken reasonable measures and efforts to protect and maintain the
confidentiality of any know-how, trade secrets, confidential information or proprietary information owned by the
Company or any of its subsidiaries;
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challenges the validity, enforceability or ownership of, or the right to use, sell or license the Company Intellectual
Property and, no Third Party has alleged in writing that any of the operation of the TRAXTM system, the operation of
the business of the Company or any of its subsidiaries, or any activity of the Company or any of its subsidiaries
conflicts with, infringes upon or misappropriates any Intellectual Property of any Third Party;

(vi) no current or former employee or consultant of the Company or any of its subsidiaries owns any material rights in
or to any Intellectual Property created in the scope of such employee�s employment with or consultant�s engagement
by, as applicable, the Company or any of its subsidiaries;

(vii) the transactions contemplated by this Agreement will not adversely affect the Company�s or its subsidiaries� or the
Surviving Corporation�s right, title and interest in and to the Company Intellectual Property; and

(viii) all patents, patent applications and registrations for trademarks, service marks and copyrights which are held by
the Company or any of its Subsidiaries and which are material to the business of the Company and its subsidiaries,
taken as a whole, as currently conducted, are subsisting, have been duly maintained (including the payment of
maintenance fees), and have not expired or been cancelled.

(c) For purposes of this Agreement,

(i) �Intellectual Property� means (i) rights in patents, inventions, copyrights in both published and unpublished works,
works of authorship, software, trademarks, service marks, domain names, trade dress, trade secrets, (ii) registrations
and applications to register any of the foregoing in any jurisdiction, (iii) processes, formulae, methods, schematics,
technology, know-how, computer software programs and applications, (iv) other tangible or intangible proprietary or
confidential information and materials, and (v) any and all other intellectual property rights and/or proprietary rights
relating to any of the foregoing.

(ii) �Company Intellectual Property� means all Intellectual Property owned by the Company or any of its subsidiaries or
used by the Company or any of its subsidiaries in the business of the Company and its subsidiaries.

2.16  Contracts.

(a) Section 2.16 of the Company Disclosure Schedule sets forth a list of all Material Contracts (including any
amendments, modifications, extensions, renewals or supplements thereto) as of the date of this Agreement, and the
Company has made available a true, complete and correct copy of each to Parent prior to the date hereof. For purposes
of this Agreement, �Material Contract� means all Contracts to which the Company or any of its subsidiaries is a party
or by which the Company, any of the Company�s subsidiaries or any of their respective properties or assets is bound,
including all amendments, modifications, extensions, renewals or supplements, that:

(i) are or would be required to be filed by the Company as a �Material Contract� pursuant to Item 601(b)(10) of
Regulation S-K under the Securities Act or disclosed by the Company on a Current Report on Form 8-K;

(ii) contain covenants binding upon the Company or any of its subsidiaries that materially restrict the ability of the
Company or any of its subsidiaries (or which, following the consummation of the Merger, could materially restrict the
ability of the Surviving Corporation) to compete in any business or with any person or in any geographic area, except
for any such Contract that may be canceled without any penalty or other liability to the Company or any of its
subsidiaries upon notice of 60 days or less;

(iii) are with respect to a joint venture, partnership, limited liability or other similar agreement or arrangement relating
to the formation, creation, operation, management or control of any partnership or joint venture that is material to the
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among any of the Company and any of the Company�s subsidiaries and any such Contracts entered into in the ordinary
course of business after the date hereof which relate to obligations which do not exceed $500,000 in the aggregate;

(v) are guaranties, indemnities, surety bonds, commitments, and other similar primary, direct or contingent financial
obligations whereby the Company or its subsidiaries may be liable or obligated for a debt or obligation of another
(including without limitation all guaranties with respect to Leases) in each with a value in excess of $100,000, other
than obligations between or among any of the Company and any of its subsidiaries;

(vi) were entered into after September 30, 2007 or are not yet consummated for the acquisition or disposition, directly
or indirectly (by merger or otherwise), of assets or capital stock or other equity interests of another person (other than
acquisitions or dispositions of assets in the ordinary course of business consistent with past practice, including
acquisitions and dispositions of inventory, software, and/or equipment);

(vii) which by its terms calls for aggregate payments by the Company and its subsidiaries under such Contract of more
than $1 million over the remaining term of such Contract (other than this Agreement, Contracts subject to clause (iv)
above, Contracts that may be canceled without any penalty or other liability to the Company or any of its subsidiaries
upon notice of 90 days or less, purchase orders for the purchase of inventory and/or equipment, software licensing
agreements, fulfillment Contracts, Leases and other Contracts entered into in the ordinary course of business);

(viii) are with respect to any acquisition and divestiture pursuant to which the Company or any of its subsidiaries has
continuing indemnification, �earn-out� or other contingent payment obligations, in each case, that would reasonably be
expected to result in payments in excess of $500,000;

(ix) relates to Company Intellectual Property which requires payments by or to the Company or any of its subsidiaries
in excess of $500,000 per annum or is material to the business of the Company and its subsidiaries, taken as a whole
(other than software licensing and maintenance agreements and non-disclosure agreements entered into in the ordinary
course of business);

(x) is a Material Lease; or

(xi) is a Related Party Transaction.

(b) Each of the Material Contracts is valid and binding on the Company and each of its subsidiaries thereto and, to the
knowledge of the Company, each other party thereto and is in full force and effect, except for such failures to be valid
and binding or to be in full force and effect that would not have or reasonably be expected to have, individually or in
the aggregate, a Material Adverse Effect on the Company. There is no default under any Material Contract by the
Company or any of its subsidiaries and no event has occurred that with the lapse of time or the giving of notice or both
would constitute a default thereunder by the Company or any of its subsidiaries, in each case except as would not have
or reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company. The
Company has made available to Parent true and complete copies of each Material Contract.

2.17  Litigation; Investigation.  There is no Action, suit, investigation or proceeding (or any reasonable basis therefor)
pending against, or, to the knowledge of the Company, threatened against or affecting, the Company, any of its
subsidiaries, or any person for whom the Company or any of its subsidiaries may be liable or any of their respective
properties before any court or arbitrator or before or by any Governmental Entity that, if determined or resolved
adversely to the Company, would have or reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect on the Company or that, as of the date of this Agreement, in any manner challenges or seeks to
prevent, enjoin, alter or materially delay the Merger or any of the other transactions contemplated hereby. There are
no judgments, orders or decrees outstanding against the Company or any of its subsidiaries which would have or
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2.18  Brokers and Other Advisors.  Except for The Maren Group, LLC and SunTrust Robinson Humphrey, there is no
investment banker, broker, finder or other intermediary that has been retained by or is authorized to act on behalf of
the Company or any of its subsidiaries who might be entitled to any fee or commission from the Company or any of
its Affiliates in connection with the transactions contemplated by this Agreement. The Company has provided Parent
with a true and complete copy of each engagement letter with The Maren Group, LLC and SunTrust Robinson
Humphrey and no such agreement has been amended, modified, superseded or waived.

2.19  Opinions of Financial Advisors.  Prior to the execution of this Agreement, the Company�s Board of Directors has
received the written opinion or oral opinion to be confirmed in writing of SunTrust Robinson Humphrey, financial
advisors to the Company, to the effect that, as of the date of such opinion and, based on the assumptions,
qualifications and limitations contained therein, the Merger Consideration, is fair from a financial point of view to
holders of Company Common Stock. The Company has made available to Parent a complete and correct copy of such
opinion (or if not delivered in writing to Parent prior to the date hereof, the Company will promptly make such
opinion available to Parent upon receipt thereof).

2.20  Taxes.

(a) Each material Tax Return required by Applicable Law to be filed with any Taxing Authority by, or on behalf of,
the Company or any of its subsidiaries has been timely filed and each such Tax Return was true and complete in all
material respects.

(b) The Company and each of its subsidiaries (i) has paid (or has had paid on its behalf) all material Taxes due and
owing (whether or not shown as due on Tax Returns that have been filed), and (ii) has withheld and remitted to the
appropriate Taxing Authority all material Taxes required to be withheld and paid in connection with any amounts paid
or owing to any employee, independent contractor, creditor, shareholder or other third party.

(c) The unpaid Taxes of the Company and its subsidiaries for the period up to the date covered by the Company
Balance Sheet did not, as of the date of the Company Balance Sheet, exceed the reserve for Tax liability (rather than
any reserve for deferred Taxes established to reflect timing differences between book and Tax income) set forth on the
face of the Company Balance Sheet (rather than in any notes thereto) and will not exceed that reserve as adjusted for
operations and transactions through the Closing Date, with the accrued Taxes thereon calculated in accordance with
the past custom and practice of the Company and its subsidiaries in filing their Tax Returns.

(d) Neither the Company nor any of its subsidiaries is currently the beneficiary of any extension of time within which
to file any material Tax Return.

(e) Neither the Company nor any of its subsidiaries has waived any statute of limitations with respect to any Taxes or
agreed to any extension of time with respect to a material Tax assessment or deficiency.

(f) There is no foreign, federal, state or local Tax claim, audit, suit, or administrative or judicial Tax proceeding now
pending or presently in progress with respect to a material Tax Return of the Company or any of its subsidiaries.

(g) Neither the Company nor any of its subsidiaries has received from any foreign, federal, state or local Taxing
Authority any (i) written notice indicating an intent to open an audit or other review with respect to material Taxes or
(ii) written notice of deficiency or proposed adjustment for any material amount of Tax proposed, asserted, or assessed
by any Taxing Authority against the Company or any of its subsidiaries.

(h) Neither the Company nor any of its subsidiaries has distributed stock of a corporation, or has had its stock
distributed, in a transaction purported or intended to be governed in whole or in part by Sections 355 of the Code.

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 331



(i) Neither the Company nor any of its subsidiaries has participated in a �reportable transaction� within the meaning of
Section 1.6011-4(b)(1) of the United States Income Tax Regulations (�Treasury Regulations�).

A-22

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 332



Table of Contents

(j) Neither the Company nor any of its subsidiaries is party to or has any obligation under any Tax-Sharing Agreement
or any express or implied tax indemnity or tax allocation agreement or arrangement.

(k) Neither the Company nor any of its Subsidiaries (A) has been a member of an Affiliated Group (as defined below)
filing a consolidated federal income Tax Return (other than a group the common parent of which was the Company)
or (B) has any liability for the Taxes of any person (other than the Company or any of its Subsidiaries) under Treasury
Regulation Section 1.1502-6 (or any similar provision of state, local, or foreign law), as a transferee or successor, by
contract or otherwise. For purposes of this Section 2.20(k), �Subsidiary� means, with respect to any person, any
corporation, limited liability company, partnership, association, or other business entity of which (i) if a corporation, a
majority of the total voting power of shares of stock entitled (without regard to the occurrence of any contingency) to
vote in the election of directors, managers, or trustees thereof is at the time owned or controlled, directly or indirectly,
by that person or one or more of the other Subsidiaries of that person or a combination thereof or (ii) if a limited
liability company, partnership, association, or other business entity (other than a corporation), a majority of the
partnership or other similar ownership interests thereof is at the time owned or controlled, directly or indirectly, by
that person or one or more Subsidiaries of that person or a combination thereof and for this purpose, a person or
persons own a majority ownership interest in such a business entity (other than a corporation) if such person or
persons shall be allocated a majority of such business entity�s gains or losses or shall be or control any managing
director or general partner of such business entity (other than a corporation). The term �Subsidiary� shall include all
Subsidiaries of such Subsidiary.

(l) Neither the Company nor any of its subsidiaries has been a United States real property holding corporation within
the meaning of Section 897(c)(2) of the Code during the applicable period specified in Section 897(c)(1)(A)(ii) of the
Code.

(m) The Company has made available through the data room as of the close of business on January 24, 2008 (as to
income Tax Returns) and its corporate headquarters (as to other Tax Returns) to Parent correct and complete copies of
all foreign, federal and state income and all state sales and use Tax Returns filed for the Company and each of its
subsidiaries and each of the Company�s and its subsidiaries� predecessor entities, if any, filed since December 31, 2004,
and has indicated which, if any, of such Tax Returns have been audited or are currently the subject of audit. The
Company has also made available to Parent correct and complete copies of all material examination reports received
and all statements of deficiencies assessed against, or agreed to, by the Company or any of its subsidiaries or their
predecessor entities with respect to such Tax Returns described in the preceding sentence.

(n) Neither the Company nor any of its subsidiaries will be required to include any item of income in, or exclude any
item of deduction from, taxable income for any taxable period (or portion thereof) ending after the Closing Date as a
result of any:

(i) change in method of accounting for a taxable period ending on or prior to the Closing Date;

(ii) �closing agreement� as described in Section 7121 of the Code (or any corresponding or similar provision of state,
local or foreign income Tax law) executed on or prior to the Closing Date;

(iii) intercompany transactions or any excess loss account described in Treasury Regulations under Section 1502 of
the Code (or any corresponding or similar provision of state, local or foreign income Tax law);

(iv) installment sale or open transaction disposition made on or prior to the Closing Date; or

(v) prepaid amount received on or prior to the Closing Date.

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 333



(o) None of the Company or any of its subsidiaries is subject to any of the limitations in Sections 382 or 383 of the
Code with respect to any net operating loss carryforward, capital loss carryover, carryover of excess foreign taxes
under Section 904(c) of the Code, carryforward of a general business credit under Section 39 of the Code, or carryover
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(p) For purposes of this Agreement, �Affiliated Group� shall mean any affiliated group within the meaning of Code
Section 1504(a) or any similar group defined under a similar provision of state, local, or foreign law.

(q) For purposes of this Agreement, �Tax� shall mean any federal, state, local or foreign income, gross receipts, license,
payroll, employment, excise, severance, stamp, occupation, premium, windfall profits, environmental (including taxes
under Code Section 59A), customs duties, capital stock, franchise, profits, withholding, social security (or similar),
unemployment, disability, real property, personal property, sales, use, transfer, registration, value added, alternative or
add-on minimum, estimated, or other tax of any kind whatsoever, including any interest, penalty, or addition thereto,
whether disputed or not and including any obligations to indemnify or otherwise assume or succeed to the Tax
liability of any other person.

(r) For purposes of this Agreement, �Taxing Authority� shall mean any Governmental Entity responsible for the
imposition of any Tax.

(s) For purposes of this Agreement, �Tax Return� shall mean any report, return, document, declaration or other
information or filing (including any attached schedules or supporting materials) supplied or required to be supplied to
any Taxing Authority with respect to Taxes, including information returns, any documents with respect to or
accompanying payments of estimated Taxes, or with respect to or accompanying requests for the extension of time in
which to file any such report, return, document, declaration or other information, and any amendments thereof.

(t) For purposes of this Agreement, �Tax Sharing Agreement� shall mean all existing agreements or arrangements
(whether or not written) binding the Company or any of its subsidiaries that provide for the allocation, apportionment,
sharing or assignment of any Tax liability or benefit, or the transfer or assignment of income, revenues, receipts, or
gains for the purpose of determining any person�s Tax liability.

2.21  Employee Benefit Plans and Labor Matters.

(a) Section 2.21(a) of the Company Disclosure Schedule contains a correct and complete list identifying each
�employee benefit plan,� as defined in Section 3(3) of ERISA (whether or not subject to ERISA), each employment,
consultancy, non-compete, severance, change of control, or similar agreement, Contract, plan, arrangement or policy
and each other Contract, plan, arrangement or policy providing for compensation, bonuses, profit-sharing, stock
purchase, stock option or other stock-related rights or other forms of incentive or deferred compensation, fringe
benefits, vacation benefits, insurance (including any self-insured arrangements), health or medical benefits, employee
assistance program, disability or sick leave benefits, workers� compensation, supplemental unemployment benefits,
severance benefits and post-employment or retirement benefits (including compensation, pension, health, medical or
life insurance benefits and any summary plan descriptions) which covers any current employee or former employee,
director or consultant of the Company or its subsidiaries or its ERISA Affiliates or any of their dependents, with
respect to which the Company or any of its ERISA Affiliates has any material liability, whether current or contingent
(individually, a �Company Employee Plan� and collectively, the �Company Employee Plans�). A copy of each such
Company Employee Plan (and, if applicable, related trust or funding agreements or insurance policies) and all
amendments thereto or a description of each Company Employee Plan that is unwritten, has been made available to
Parent together with the most recent annual report (Form 5500 including, where applicable, all schedules and actuarial
and accountants� reports) and Tax Return (Form 990) prepared in connection with any such plan or trust.

(b) No Company Employee Plan is subject to Title IV of ERISA or Section 412 of the Code.

(c) No Company Employee Plan is a multiemployer plan, as defined in Section 3(37) of ERISA (a �Multiemployer
Plan�), or a multiple employer welfare arrangement as defined in Section 3(40) of ERISA (a �MEWA�) or a multiple
employer plan as defined in Section 413(c) of the Code. Neither the Company, any if its subsidiaries nor any of their
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(d) Except as has not and would not reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect on the Company, each Company Employee Plan that is intended to be qualified under Section 401(a)
of the Code (each, a �Company Qualified Plan�) is so qualified and the plan as currently in effect has received a
favorable determination letter to that effect from the Internal Revenue Service, no such determination letter has been
revoked and revocation has not been threatened, and to the Company�s knowledge, there is no reason why any such
determination letter should be revoked or not be reissued. The Company has made available to Parent copies of the
most recent Internal Revenue Service determination letters with respect to each such Company Qualified Plan. Each
Company Employee Plan has been maintained in compliance with its terms and with the requirements prescribed by
any and all statutes, orders, rules and regulations, including ERISA and the Code, which are applicable to such
Company Employee Plan with such exceptions as would not have or be reasonably expected, individually or in the
aggregate, to have a Material Adverse Effect on the Company. Each Company Employee Plan that is a �nonqualified
deferred compensation plan� within the meaning of Section 409A(d)(1) of the Code and any award thereunder, in each
case that is subject to Section 409A of the Code, has been operated in good faith compliance in all material respects
with Section 409A of the Code and the regulations, guidance and notices issued thereunder. The Company has
complied in all material respects with the reporting and wage withholding requirements under Section 409A of the
Code and applicable IRS guidance. No events have occurred with respect to any Company Employee Plan that could
result in payment or assessment by or against the Company or any of its ERISA Affiliates of any excise Taxes under
Sections 4972, 4975, 4976, 4977, 4979, 4980B, 4980D, 4980E or 5000 of the Code or any penalty or tax under
Section 5.02(i) of ERISA except for any such payment or assessment as would not be reasonably expected,
individually or in the aggregate, to have a Material Adverse Effect on the Company.

(e) There is no current or projected liability in respect of post-employment or post-retirement health or medical or life
insurance benefits or other retiree benefits for any person, retired, former or current employees of the Company or its
subsidiaries, except as required by Applicable Law or under Section 4980B of the Code (�COBRA�). No condition
exists that would prevent the Company or any of its ERISA Affiliates from amending or terminating any Company
Employee Plan providing health or medical benefits in respect of any current or former employees of the Company or
its subsidiaries. None of the Company, any if its subsidiaries, or any Company Employee Plans promises or provides
retiree medical or other retiree welfare benefits to any person, except as required by Applicable Law and there has
been no communication to current or former employees by the Company or any of its subsidiaries which could
reasonably be interpreted to promise or guarantee such employees retiree health or life insurance or other retiree death
benefits on a permanent basis.

(f) All contributions and payments due under each Company Employee Plan, determined in accordance with GAAP,
as adjusted to include proportional accruals for the period ending on the Effective Time, will be discharged and paid
on or prior to the Effective Time except to the extent accrued as a liability in accordance with ordinary Company
practice. There has been no amendment to, written interpretation of or announcement (whether or not written) by the
Company or any of its ERISA Affiliates relating to, or change in employee participation or coverage under, any
Company Employee Plan which would increase materially the expense of maintaining such Company Employee Plan
above the level of the expense incurred in respect thereof for the most recent fiscal year ended prior to the date hereof.
With respect to each Company Employee Plan, there are no benefit obligations for which contributions have not been
made or properly accrued to the extent required by GAAP on the Company�s financial statements. The assets of each
Company Employee Plan which is funded are reported at their fair market value on the books and records of such
Company Employee Plan and, if applicable, the Company�s financial statements.

(g) No employee or former employee of the Company or any of its subsidiaries will become entitled to any bonus,
retirement, severance, job security or similar benefit, or the enhancement of any such benefit, as a result of the
transactions contemplated hereby alone or together with any other event. Except as set forth on Section 2.21(g)(i) of
the Company Disclosure Schedule, neither the execution and delivery of this Agreement nor the consummation of the
transactions contemplated hereby could (either alone or in conjunction with any other event) result in, or cause the
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reversion of assets from any Company Employee Plan or related trust. There is no Contract, plan or arrangement
(written or otherwise) covering any employee or former employee of the Company or any of its subsidiaries that,
individually or collectively, could give rise to the payment of any amount that would not be deductible pursuant to the
terms of Sections 280G or 162(m) of the Code, as a result of the transactions contemplated hereby alone or together
with any other event. The information set forth on Section 2.21(g)(ii) of the Company Disclosure Schedule regarding
severance arrangements for certain executive officers and certain other executives of the Company is true and correct
in all material respects as of October 25, 2007.

(h) No �prohibited transactions� within the meaning of Section 4975 of the Code or Sections 406 and 407 of ERISA,
that are not otherwise exempt under Section 408 of ERISA, has occurred with respect to any Company Employee
Plan. There is no material action, suit, investigation, audit, arbitration or proceeding (i) pending against or involving
or, to the knowledge of the Company, threatened against any Company Employee Plan or (ii) involving the Company�s
classification of individuals as either employees or independent contractors, in each case, before any arbitrator or any
Governmental Entity.

(i) There is no material action, suit, investigation, audit, arbitration or proceeding (i) pending against or involving or,
to the knowledge of the Company, threatened against any Company Employee Plan, (ii) pending or, to the knowledge
of the Company, threatened involving the Company�s or any of its subsidiaries� classification of individuals as either
employees or independent contractors, (iii) pending or, to the knowledge of the Company, threatened involving the
Company�s or any of its subsidiaries� classification of Employees as exempt or non-exempt for purposes of wage and
hour laws, rules or regulations, or (iv) pending or, to the knowledge of the Company, threatened under any workers
compensation policy or long-term disability policy, in each case, before or by any arbitrator or any Governmental
Entity other than routine claims for benefits payable under any such policy.

(j) Neither the Company nor any of its subsidiaries is a party to or subject to or otherwise bound by, or is currently
negotiating in connection with entering into, any collective bargaining agreement or other Contract or understanding
with a labor union or organization nor has any labor organization or group of employees of the Company and its
subsidiaries made a pending demand for recognition or certification, and, to the knowledge of the Company, there are
no representation or certification proceedings or petitions seeking a representation proceeding presently pending or
threatened to be brought or filed, with the National Labor Relations Board or any other labor relations tribunal or
authority seeking to compel it to bargain with any labor union or labor organization. Neither the Company nor any of
its subsidiaries is the subject of any material proceeding, action, claim, grievance, audit or investigation (by or before
any arbitrator or any Governmental Entity) and, to the knowledge of the Company, no such material proceeding,
action, claim, grievance, audit or investigation is threatened, asserting that the Company or any of its subsidiaries has
violated any wage-hour law, rule or regulation, any law, rule or regulation regarding employment discrimination,
harassment, retaliation or fair employment practices, any law, rule or regulation regarding workers compensation,
payroll and employment related taxes and withholdings, or unemployment insurance, or committed an unfair labor
practice or seeking to compel the Company or any of its subsidiaries to bargain with any labor union or labor
organization nor is there pending or, to the knowledge of the Company, threatened, nor has there been for the past five
(5) years, any labor strike, dispute, walk-out, work stoppage, slow-down or lockout, material arbitrations or material
grievances, involving the Company or any of its subsidiaries. To the knowledge of the Company, as of the date hereof,
there are no campaigns being conducted to solicit cards from the Company employees to authorize (or to express an
interest in authorizing) representation by a labor organization or other proposed bargaining unit representative.

(k) Except as to noncompliance that would not have or reasonably be expected to have a Material Adverse Effect on
the Company or any of its subsidiaries, each of the Company and its subsidiaries is in compliance with all Applicable
Laws, agreements and Employee Plans respecting employment and employment practices, terms and conditions of
employment, wages and hours, payroll and employment related taxes, social security, unemployment insurance,
workers compensation, and other required withholdings from wages, salaries and other payments to Employees,
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regulations of the Bureau of Citizenship and Immigration Services of the U.S. Department of Homeland Security
(previously the U.S. Immigration and Naturalization Service)), occupational safety and health, and mass layoffs and
plant closings (including, without limitation, the Worker Adjustment and Retraining Notification Act and all similar
state and local laws). Neither the Company nor any of its subsidiaries has any employment contracts or, employee
agreements, currently in effect that are not terminable at will (other than agreements for the sole purpose of providing
for the confidentiality of proprietary information or, assignment of inventions), except as set forth on
Sections 2.16(a)(i), 2.21(a), 2.21(g) and 2.24 of the Company Disclosure Schedule.

2.22  Environmental Matters.

(a) Except as to matters that would not have or reasonably be expected to have, individually or in the aggregate, a
Material Adverse Effect on the Company:

(i) no written notice, notification, demand, request for information, citation, summons or order has been received by
the Company or any of its subsidiaries relating to or arising out of any Environmental Law;

(ii) there are no judicial, administrative or other actions, suits or proceedings pending or, to the knowledge of the
Company, threatened against the Company or any of its subsidiaries which allege a violation of, or liability under, any
Environmental Law;

(iii) The Company and its subsidiaries have conducted their business and are in compliance with all Environmental
Laws;

(iv) The Company and its subsidiaries have obtained and are in compliance with all Environmental Permits and such
Environmental Permits are valid and in full force and effect;

(v) To the Company�s knowledge, the properties currently owned or operated by the Company and its subsidiaries
(including, without limitation, soils, groundwater, surface water, buildings or other structures) are not contaminated
with any Hazardous Substances; and

(vi) neither the Company nor and its subsidiaries has disposed of, released or transported in violation of any applicable
Environmental Law any Hazardous Substance except in compliance with Applicable Law.

2.23  Antitakeover Statutes.  The Company has taken all action necessary to exempt the Merger, this Agreement and
the other transactions contemplated hereby from the restrictions on business combinations set forth in Section 203 of
DGCL. Neither the restrictions on business combinations set forth in such Section nor any other Takeover Statute
applies or purports to apply to the Merger or any other transactions contemplated by this Agreement. No other
Takeover Statute applies to this Agreement or any of the transactions contemplated hereby.

2.24  Related Party Transactions.  Except for indemnification, compensatory or employment-related Contracts, forms
of which are filed or incorporated by reference as an exhibit to a Company SEC Document, or �employee benefit plans�
(within the meaning of Section 3(3) of ERISA) and each of which has been made available to Parent, there are no
Contracts under which the Company or any of its subsidiaries has any existing or future material liabilities between
the Company or any of its subsidiaries, on the one hand, and, on the other hand, any (a) executive officer or director of
the Company or any of its subsidiaries or any of such executive officer�s or director�s immediate family members,
(b) owner of more than five percent (5%) of the voting power of the Company�s outstanding capital stock or (c) to the
knowledge of the Company, any �related person� (within the meaning of Item 404 of Regulation S-K under the
Securities Act) of any such officer, director or owner (other than the Company or any of its subsidiaries) in each case,
that is of the type that would be required to be disclosed under Item 404 of Regulation S-K under the Securities Act (a

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 341



�Related Party Transaction�).

2.25  Information Supplied.  The information supplied by the Company for inclusion or incorporation by reference in
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SEC and at the time it is declared effective by the SEC (or, with respect to any post-effective amendment or
supplement, at the time such post-effective amendment or supplement becomes effective) contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to
make the statements therein, in light of the circumstances under which they were made, not misleading. The
information supplied by the Company for inclusion in the Proxy Statement/Prospectus shall not, on the date the Proxy
Statement/Prospectus is first mailed to the Company�s shareholders or at the time of the Company Shareholder
Approval, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein
or necessary in order to make the statements therein, in light of the circumstances under which they were made, not
misleading. The representations and warranties contained in this Section 2.25 will not apply to statements or
omissions included or incorporated by reference in the Proxy Statement/Prospectus based upon information furnished
by Parent or its representatives specifically for use or incorporation by reference therein.

2.26  Customers.  Section 2.26 of the Company Disclosure Schedule contains a true and complete list of (i) the ten
(10) largest customers of the Company�s Women�s and Children�s Health division based on revenues during the nine
(9) months ended as of September 30, 2007 and (ii) the ten (10) largest customers of the Company�s Health
Enhancement Division based on revenues during the nine (9) months ended as of September 30, 2007 (such customers
in clauses (i) and (ii) being collectively referred to herein as the �Major Customers�). Except as set forth in Section 2.26
of the Company Disclosure Schedule, since September 30, 2007, (x) the Company and its subsidiaries have received
no written or oral notice that any Major Customer intends to cancel or terminate its agreement with the Company or
its subsidiaries and (y) the Company and its subsidiaries have received no written or oral notice that any Major
Customer intends to reduce its purchases of goods or services from the Company or its subsidiaries, which reduction
would result in a Material Adverse Effect on the Company.

ARTICLE 3

REPRESENTATIONS AND WARRANTIES OF PARENT, MERGER SUB AND MERGER LLC

Parent, Merger Sub and Merger LLC represent and warrant to the Company as set forth in this Article 3, subject to
any exceptions expressly stated in the disclosure schedule delivered by Parent to the Company dated as of the date
hereof (the �Parent Disclosure Schedule�). The Parent Disclosure Schedule shall be arranged in sections and
paragraphs corresponding to the numbered and lettered sections and paragraphs contained in this Article 3 and the
disclosure in any section or paragraph shall qualify such sections and paragraphs, as well as other sections and
paragraphs in this Article 3 only to the extent that it is reasonably apparent from a reading of such disclosure that it
also qualifies or applies to such other sections and paragraphs.

3.1  Organization of Parent , Merger Sub, and Merger LLC.

(a) Each of Parent, Merger Sub and Merger LLC (i) is duly organized, validly existing and in good standing under the
laws of the jurisdiction in which it is organized; (ii) has the corporate or other power and authority to own, lease and
operate its assets and property and to carry on its business as now being conducted; and (iii) except as would not have
a Material Adverse Effect on Parent, is duly qualified or licensed to do business in each jurisdiction where the
character of the properties owned, leased or operated by it or the nature of its activities makes such qualification or
licensing necessary.

(b) Parent has delivered or made available to the Company a true and correct copy of the Certificate of Incorporation
and Bylaws of Parent, the Certificate of Incorporation and Bylaws of Merger Sub and the Certificate of Formation of
Merger LLC, each as amended to date (collectively, the �Parent Charter Documents�), and each such instrument is in
full force and effect. Neither Parent, Merger Sub nor Merger LLC has taken any action in violation of any of the
provisions of the Parent Charter Documents.
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as of the close of business on January 24, 2008, 2,666,667 shares of Series A Convertible Preferred Stock, par value
$0.001 per share (�Parent Series A Preferred Stock�), and 2,333,333 shares of undesignated Preferred Stock, par value
$0.001 per share (�Parent Undesignated Preferred Stock� and together with the Parent Series A Preferred Stock, the
�Parent Preferred Stock�), of which no shares are issued or outstanding as of the date hereof. All outstanding shares of
Parent Common Stock are duly authorized, validly issued, fully paid and nonassessable and are not subject to
preemptive rights created by statute, the Certificate of Incorporation or Bylaws of Parent or any agreement or
document to which Parent is a party or by which it is bound.

(b) As of the close of business on January 4, 2008, 10,755,397 shares of Parent Common Stock have been authorized
and remain reserved for issuance, of which (i) 8,100,771 shares remain reserved for issuance pursuant to Parent�s 2001
Stock Option and Incentive Plan (the �Parent Stock Option Plan�), subject to adjustment on the terms set forth in the
Parent Stock Option Plan, (ii) 2,010,303 shares remain reserved for issuance upon the exercise of outstanding stock
options to purchase Parent Common Stock that were not granted under the Parent Stock Option Plan,
(iii) 174,536 shares remain reserved for issuance pursuant to Parent�s 2001 Employee Stock Purchase Plan, as
amended, and (iv) 469,787 shares were authorized and remain reserved for issuance upon the exercise of outstanding
warrants to purchase shares of Parent Common Stock. As of the close of business on January 4, 2008, there were
outstanding options to purchase 5,773,040 shares of Parent Common Stock under the Parent Stock Option Plan, and
options to purchase 2,327,731 shares of Parent Common Stock remain available for grant thereunder. All shares of
Parent Common Stock subject to issuance as aforesaid, upon issuance on the terms and conditions specified in the
instruments pursuant to which they are issuable, will be duly authorized, validly issued, fully paid and nonassessable.
Except as otherwise set forth in this Section 3.2, as of the date hereof there are no equity securities of any class of
Parent equity security, or any securities exchangeable or convertible into or exercisable for such equity securities
issued, reserved for issuance or outstanding other than such equity securities that do not, in the aggregate, represent in
excess of 1% of outstanding shares of Parent Common Stock, on a fully diluted as converted basis.

(c) The authorized capital stock of Merger Sub consists of 1,000 shares of Merger Sub Common Stock, all of which,
as of the date hereof, are issued and outstanding and are held by Parent. All of the outstanding shares of Merger Sub
Common Stock have been duly authorized and validly issued, and are fully paid and nonassessable. Merger Sub was
formed for the purpose of consummating the Merger and has no material assets or liabilities except as necessary for
such purpose.

(d) The Parent Series B Preferred Stock to be issued in the Merger, when issued in accordance with the provisions of
this Agreement, will be validly issued, fully paid and nonassessable and not subject to preemptive rights created by
statute, the Parent Charter Documents or any agreement or document to which Parent is a party or by which it or its
assets is bound. The shares of Parent Common Stock to be issued upon conversion of the Parent Series B Preferred
Stock, and when issued in accordance with the terms of the Certificate of Designations with respect to the Parent
Series B Preferred Stock, will be validly issued, fully paid and nonassessable and not subject to preemptive rights
created by statute, the Parent Charter Documents or any agreement or document to which Parent is a party or by which
it or its assets is bound.

3.3  Subsidiaries.

(a) Each of Parent�s subsidiaries is an entity duly incorporated or otherwise duly organized, validly existing and in
good standing under the laws of its jurisdiction of incorporation or organization, has all corporate, limited liability
company or comparable powers and all governmental licenses, authorizations, permits, consents and approvals
required to carry on its business as now conducted, except for those licenses, authorizations, permits, consents and
approvals the absence of which would not, individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect on Parent. Each such subsidiary of Parent is duly qualified to do business as a foreign entity and is in
good standing in each jurisdiction where such qualification is necessary, except for those jurisdictions where failure to
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(b) All of the outstanding capital stock of, or other voting securities or ownership interests in, each of Parent�s
subsidiaries is owned by Parent, directly or indirectly, free and clear of any Lien (other than statutory Liens for Taxes
not yet payable) and free of any other limitation or restriction (including any restriction on the right to vote, sell or
otherwise dispose of such capital stock or other voting securities or ownership interests). There are no outstanding
(i) securities of Parent or any of its subsidiaries convertible into or exchangeable for shares of capital stock or other
voting securities or ownership interests in any of Parent�s subsidiaries or (ii) options or other rights to acquire from
Parent or any of its subsidiaries, or other obligations of Parent or any of its subsidiaries to issue, any capital stock or
other voting securities or ownership interests in, or any securities convertible into or exchangeable for any capital
stock or other voting securities or ownership interests in, any subsidiary of Parent (the items in clauses (i) and
(ii) being referred to collectively as the �Parent Subsidiary Securities�). There are no outstanding obligations of Parent
or any of its subsidiaries to repurchase, redeem or otherwise acquire any Parent Subsidiary Securities.

3.4  Authority; Non-Contravention.

(a) Each of Parent, Merger Sub and Merger LLC have all requisite corporate power and authority to enter into this
Agreement and to consummate the transactions contemplated hereby. The execution and delivery of this Agreement
and the consummation of the transactions contemplated hereby have been duly authorized by all necessary corporate
action on the part of Parent, Merger Sub and Merger LLC, subject only to the filing of the Certificate of Merger and
the Certificate of Merger to be filed in connection with the Upstream Merger, (the �Certificate of Upstream Merger�) in
each case pursuant to the DGCL. This Agreement has been duly executed and delivered by each of Parent, Merger
Sub and Merger LLC and, assuming the due authorization, execution and delivery by the Company, constitutes the
valid and binding obligations of Parent, Merger Sub and Merger LLC, enforceable against Parent, Merger Sub and
Merger LLC in accordance with its terms, except as enforceability may be limited by bankruptcy and other similar
laws affecting the rights of creditors generally and general principles of equity.

(b) The execution and delivery of this Agreement by Parent, Merger Sub and Merger LLC does not, and the
performance of this Agreement by Parent, Merger Sub and Merger LLC will not, (i) conflict with or violate the Parent
Charter Documents, (ii) subject to compliance with the requirements set forth in Section 3.3(c), conflict with or
violate any material Applicable Law applicable to Parent, Merger Sub or Merger LLC or by which Parent or Merger
Sub or any of their respective material properties is bound or affected, or (iii) result in any breach of or constitute a
default (or an event that with notice or lapse of time or both would become a default) under, or impair Parent�s, Merger
Sub�s or Merger LLC�s rights or alter the rights or obligations of any third party under, or give to others any rights of
termination, amendment, acceleration or cancellation of, or result in the creation of an Encumbrance on any of the
properties or assets of Parent, Merger Sub or Merger LLC pursuant to, any note, bond, mortgage, indenture, contract,
agreement, lease, license, permit, franchise, concession, or other instrument or obligation to which Parent, Merger Sub
or Merger LLC is a party or by which Parent, Merger Sub or Merger LLC or any of their respective properties are
bound or affected, except in the case of this clause (iii) as would not reasonably be expected to have a Material
Adverse Effect on Parent and its subsidiaries, considered as a whole.

(c) No consent, approval, order or authorization of, or registration, declaration or filing with any Governmental Entity
or other person is required to be obtained or made by Parent, Merger Sub or Merger LLC in connection with the
execution and delivery of this Agreement or the consummation of the Merger, except for (i) the filing of the
Certificate of Merger with the Secretary of State of the State of Delaware, (ii) the filing of the Certificate of Upstream
Merger, (iii) the filing of the Proxy Statement/Prospectus and the Registration Statement with the SEC and a
Schedule 13D with regard to the Voting Agreement in accordance with the Securities Act and the Exchange Act, and
the effectiveness of the Registration Statement, (iv) the filing of Notification and Report Forms with the United States
Federal Trade Commission and the Antitrust Division of the United States Department of Justice as required by the
HSR Act, together with the filing of any other comparable pre-merger notification forms required by the merger
notification or control laws of any other applicable jurisdiction, as agreed by the parties hereto, (iv) such consents,
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which if not obtained or made would not be material to Parent or the Surviving Corporation or have a material adverse
effect on the ability of the parties hereto to consummate the Merger.

3.5  SEC Filings; Parent Financial Statements.

(a) Since January 1, 2006, Parent has filed all forms, reports and documents required to be filed by Parent with the
SEC and (if and to the extent such forms, reports and documents are not available on EDGAR) has made available to
the Company such forms, reports and documents in the form filed with the SEC. All such required forms, reports and
documents (including those that Parent may file subsequent to the date hereof) are referred to herein as the �Parent
SEC Reports.� As of their respective dates, the Parent SEC Reports (i) were prepared in accordance with the
requirements of the Securities Act or the Exchange Act, as the case may be, and the rules and regulations of the SEC
thereunder applicable to such Parent SEC Reports, and (ii) did not at the time they were filed (or if subsequently
amended or superseded by a filing prior to the date of this Agreement, then on the date of such subsequent filing)
contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary
in order to make the statements therein, in the light of the circumstances under which they were made, not misleading.
None of Parent�s subsidiaries is required to file any forms, reports or other documents with the SEC.

(b) Each of the consolidated financial statements (including, in each case, any related notes thereto) contained in the
Parent SEC Reports (the �Parent Financials�), including each Parent SEC Report filed after the date hereof until the
Closing, (i) complied as to form in all material respects with the published rules and regulations of the SEC with
respect thereto, (ii) was prepared in accordance with GAAP applied on a consistent basis throughout the periods
involved (except as may be indicated in the notes thereto or, in the case of unaudited interim financial statements, as
may be permitted by the requirements of Form 10-Q or Form 8-K or any successor form under the Exchange Act) and
(iii) fairly presented the consolidated financial position of Parent and its subsidiaries as at the respective dates thereof
and the consolidated results of Parent�s operations, cash flows and shareholders� equity for the periods indicated, except
that the unaudited interim financial statements may not contain all the footnotes required by GAAP for audited
statements and were or are subject to normal and recurring year-end adjustments that Parent does not expect to be
material, individually or in the aggregate. The balance sheet of Parent contained in Parent SEC Reports as of
September 30, 2007 is hereinafter referred to as the �Parent Balance Sheet.� Neither Parent nor any of its subsidiaries
has any liabilities (absolute, accrued, contingent or otherwise), except for (i) liabilities reflected on the Parent Balance
Sheet, (ii) liabilities incurred since the date of the Parent Balance Sheet in the ordinary course of business consistent
with past practices, (iii) liabilities incurred in connection with this Agreement and (iv) liabilities that would not have a
Material Adverse Effect on Parent.

(c) Parent has not been notified by its independent registered public accounting firm or by the staff of the SEC that
such firm or the staff of the SEC, as the case may be, is of the view that any financial statement included in any
registration statement filed by Parent under the Securities Act or any periodic or current report filed by Parent under
the Exchange Act should be restated, or that Parent should modify its accounting in future periods in a manner that
would be materially adverse to Parent.

(d) Parent is in compliance in all material respects with the provisions of the Sarbanes-Oxley Act that are applicable to
Parent, and any related rules and regulations promulgated by the SEC. Parent�s disclosure controls and procedures (as
defined in Rule 13a-15(e) under the Exchange Act) and internal control over financial reporting (as defined in
Rule 13a-15(f) under the Exchange Act) are effective in all material respects. Neither Parent nor, to Parent�s
knowledge, its independent auditors have identified (i) any significant deficiency or material weakness in Parent�s
internal control over financial reporting, (ii) any fraud, whether or not material, that involves Parent�s management or
other employees who have a role in the preparation of financial statements or Parent�s internal control over financial
reporting or (iii) any claim or allegation regarding any of the foregoing. Since September 30, 2007, there has not been
any change in the Company�s internal control over financial reporting that has materially affected, or is reasonably
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3.6  Absence of Certain Changes or Events.  Since the date of the Parent Balance Sheet, there has not been: (i) any
Material Adverse Effect with respect to Parent, (ii) any declaration, setting aside or payment of
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any dividend on, or other distribution (whether in cash, stock or property) in respect of, any of Parent�s or any of its
subsidiaries� capital stock, or any purchase, redemption or other acquisition by Parent of any of Parent�s capital stock or
any other securities of Parent or its subsidiaries or any options, warrants, calls or rights to acquire any such shares or
other securities except for repurchases from employees or service providers following their termination of service
pursuant to the terms of their pre-existing stock option or purchase agreements, (iii) any split, combination or
reclassification of any of Parent�s or any of its subsidiaries� capital stock, (iv) any material change by Parent in its
accounting methods, principles or practices, except as required by concurrent changes in GAAP, or (v) any material
revaluation by Parent of any of its material assets, including writing off notes or accounts receivable other than in the
ordinary course of business.

3.7  Undisclosed Liabilities.  There are no liabilities or obligations of Parent or any of its subsidiaries (whether
accrued, absolute, contingent or otherwise) that would be required by GAAP to be set forth on a consolidated balance
sheet or notes thereto of Parent and its subsidiaries other than:

(a) liabilities or obligations reflected on or reserved against in the Parent Balance Sheet or disclosed in the notes
thereto; and

(b) liabilities or obligations incurred since September 30, 2007 that would not, individually or in the aggregate, be, or
reasonably be expected to have a Material Adverse Effect on Parent.

3.8  Compliance with Laws.

(a) Neither Parent nor any of its subsidiaries is in conflict with, or in default or violation of (i) any Applicable Law or
by which Parent or any of its subsidiaries or any of their respective properties is bound or affected, or (ii) any note,
bond, mortgage, indenture, contract, agreement, lease, license, permit, franchise, concession, or other instrument or
obligation to which Parent or any of its subsidiaries is a party or by which Parent or any of its subsidiaries or any of
their respective properties is bound or affected, except for conflicts, violations and defaults that, individually or in the
aggregate, would not reasonably be expected to have a Material Adverse Effect on Parent. To Parent�s knowledge, no
investigation or review by any Governmental Entity is pending or has been threatened against Parent or any of its
subsidiaries. There is no agreement, judgment, injunction, order or decree binding upon Parent or any of its
subsidiaries which has or could reasonably be expected to have the effect of prohibiting or materially impairing any
material business practice of Parent or any of its subsidiaries, any acquisition of material property by Parent or any of
its subsidiaries or the conduct of business by Parent and its subsidiaries as currently conducted.

(b) Parent and its subsidiaries hold all permits, licenses, variances, exemptions, orders and approvals from
Governmental Entities that are material to or required for the operation of the business of Parent and of its subsidiaries
as currently conducted (collectively, the �Parent Permits�), except where the failure to hold any permit, license,
variance, exemption, order or approval would not reasonably be expected to have a Material Adverse Effect on Parent.
Parent and its subsidiaries are in compliance with the terms of the Parent Permits, except as would not reasonably be
expected to have a Material Adverse Effect on Parent.

3.9  Litigation.  There are no claims, suits, actions or proceedings pending or, to the knowledge of Parent, threatened
against, relating to or affecting Parent or any of its subsidiaries, before any Governmental Entity or any arbitrator that
seeks to restrain or enjoin the consummation of the transactions contemplated by this Agreement or which would
reasonably be expected, either singularly or in the aggregate with all such claims, actions or proceedings, to have a
Material Adverse Effect on Parent or have a material adverse effect on the ability of the parties hereto to consummate
the Merger. No Governmental Entity has at any time challenged in any proceeding the legal right of Parent or any of
its subsidiaries to design, offer or sell any of its products or services in the present manner or style thereof or
otherwise to conduct its business as currently conducted.
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in, the Registration Statement shall not at the time the Registration Statement is filed with the SEC and at the time it
becomes effective under the Securities Act contain any untrue statement of a material fact or omit to state any material
fact required to be stated therein or necessary to make the statements therein not misleading. The information
regarding Parent incorporated by reference in, or supplied by Parent for
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inclusion in, the Proxy Statement/Prospectus shall not, as of the date the Proxy Statement/Prospectus is mailed to the
shareholders of the Company, as of the time of the Company Shareholders� Meeting, or as of the Effective Time,
(a) contain any untrue statement of a material fact or omit to state any material fact necessary in order to make the
statements therein, in light of the circumstances under which they are made, not misleading, or (b) omit to state any
material fact necessary to correct any statement regarding Parent, Merger Sub or Merger LLC in any earlier
communication with respect to the solicitation of proxies for the Company Shareholders� Meeting which has become
false or misleading. If at any time prior to the Effective Time any event relating to Parent or any of its affiliates,
officers, directors or shareholders shall become known by Parent which is required to be set forth in an amendment to
the Registration Statement or a supplement to the Proxy Statement/Prospectus, Parent shall promptly inform the
Company. Notwithstanding the foregoing, Parent makes no representation or warranty with respect to any information
supplied by the Company which is contained in any of the foregoing documents or incorporated by reference into any
of the foregoing documents from the Company SEC Reports.

3.11  Brokers� and Finders� Fees.  Except for fees payable to Covington Associates, LLC, Parent has not incurred, nor
will it incur, directly or indirectly, any liability for brokerage or finders� fees or agents� commissions or any similar
charges in connection with this Agreement or any transaction contemplated hereby.

3.12  Accounting System.  Parent and its subsidiaries maintain a system of internal accounting controls sufficient to
provide reasonable assurance that (a) transactions are executed in accordance with management�s general or specific
authorizations; (b) transactions are recorded as necessary to permit preparation of financial statements in conformity
with GAAP and to maintain asset accountability; (c) access to assets is permitted only in accordance with
management�s general or specific authorization; and (d) the recorded accountability for assets is compared with the
existing assets at reasonable intervals and appropriate action is taken with respect to any differences.

3.13  Ownership of Shares.  As of the date of this Agreement, none of Parent, Merger Sub, Merger LLC or their
respective Affiliates owns (directly or indirectly, beneficially or of record) any Company Securities and none of
Parent, Merger Sub, Merger LLC or their respective Affiliates holds any rights to acquire or vote any shares of
Company Securities except pursuant to this Agreement.

3.14  Certain Agreements.  There are no Contracts between Parent, Merger Sub or Merger LLC, on the one hand, and
any member of the Company�s management or directors, on the other hand, as of the date hereof that relate in any way
to the Company or the transactions contemplated by this Agreement. Prior to the Board of Directors of the Company
approving this Agreement, the Merger and the other transactions contemplated thereby for purposes of the applicable
provisions of the DGCL, neither Parent, Merger Sub nor Merger LLC, alone or together with any other person, was at
any time, or became, an �interested stockholder� thereunder or has taken any action that would cause the restrictions on
business combinations with interested stockholders set forth in Section 203 of the DGCL to be applicable to this
Agreement, the Merger, or any transactions contemplated by this Agreement.

3.15  Vote/Approval Required.  No vote or consent of the holders of any class or series of capital stock of Parent is
necessary to approve this Agreement or the Merger or the transactions contemplated hereby. The vote or consent of
Parent as the sole stockholder of Merger Sub is the only vote or consent of the holders of any class or series of capital
stock of Merger Sub necessary to approve this Agreement, the Merger or the Upstream Merger or the transactions
contemplated hereby. The vote or consent of Parent as the sole member of Merger LLC is the only vote or consent of
the holders of any class or series of limited liability company interests of Merger LLC necessary to approve this
Agreement, the Merger or the Upstream Merger or the transactions contemplated hereby.
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ARTICLE 4

CONDUCT PRIOR TO THE EFFECTIVE TIME

4.1  Conduct of Business by the Company.  During the period from the date of this Agreement and continuing until the
earlier of the termination of this Agreement pursuant to its terms or the Effective Time, each of the Company and its
subsidiaries shall, except to the extent that Parent shall otherwise previously consent in writing (which consent shall
not be unreasonably withheld), carry on its business in the usual, regular and ordinary course of business, in
substantially the same manner as heretofore conducted and in compliance in all material respects with all Applicable
Laws, pay its debts and Taxes in the ordinary course of business consistent with past practice, subject to good faith
disputes over such debts or Taxes, and pay or perform other material obligations in the ordinary course of business
consistent with past practice, and use its commercially reasonable efforts consistent with past practice to (i) preserve
intact its present business organization, (ii) to keep available the services of its officers and employees and
(iii) continue to manage in the ordinary course of business its business relationships with third parties.

In addition, except as permitted by the terms of this Agreement and except as set forth in Section 4.1 of the Company
Disclosure Schedule, without the prior written consent of Parent (which consent shall not be unreasonably withheld),
during the period from the date of this Agreement and continuing until the earlier of the termination of this Agreement
pursuant to its terms or the Effective Time, the Company shall not do any of the following and shall not permit its
subsidiaries to do any of the following:

(a) Waive any stock repurchase rights, accelerate, amend or change the period of exercisability of options or
repurchase of restricted stock, or reprice options granted to any employee, consultant, director or authorize cash
payments in exchange for any options or take any such action with regard to any warrant or other right to acquire
capital stock;

(b) Grant any severance or termination pay to any officer or employee except pursuant to written agreements in effect,
or policies existing, on the date hereof and as previously made available or disclosed in writing to Parent, or adopt any
new severance plan;

(c) Transfer or license to any person or entity or otherwise extend, abandon, allow to be canceled, amend or modify in
any material respect any Company Intellectual Property (except for such issuances, registrations or applications that
the Company has permitted to expire or has cancelled or abandoned in its reasonable business judgment), other than in
the ordinary course of business consistent with past practice;

(d) Declare, set aside or pay any dividends on or make any other distributions (whether in cash, stock, equity
securities or property) in respect of any capital stock or split, combine or reclassify any capital stock or issue or
authorize the issuance of any other securities in respect of, in lieu of or in substitution for any capital stock;

(e) Purchase, redeem or otherwise acquire, directly or indirectly, any shares of capital stock, except repurchases of
unvested shares at cost in connection with the termination of the employment or service relationship with any
employee or service provider pursuant to option agreements or purchase agreements in effect on the date hereof;

(f) Issue, deliver, sell, authorize, pledge or otherwise encumber any shares of capital stock or any securities
convertible into shares of capital stock, or subscriptions, rights, warrants or options to acquire any shares of capital
stock or any securities convertible into shares of capital stock, or enter into other agreements or commitments of any
character obligating it to issue any such shares or convertible securities, other than the issuance, delivery and/or sale
of (i) shares of Company Common Stock pursuant to the exercise of Company Options, (ii) granting to employees or
other service providers (other than directors or officers of the Company) Company Options to acquire no more than
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no Company Options permitted to be granted under this clause (ii) may provide for any acceleration of any benefit,
directly or indirectly, as a result of the transactions contemplated by this Agreement or any termination of
employment or service thereafter or (iii) shares of Company Common Stock pursuant to the terms and conditions of
the Company ESPP;

(g) Cause, permit or propose any amendments to the Certificate of Incorporation or Bylaws of the Company or to the
charter documents of any subsidiary of the Company;

(h) Acquire or agree to acquire by merging or consolidating with, or by purchasing any equity interest in or a portion
of the assets of, or by any other manner, any business or any corporation, partnership, association, business
organization or other person or division thereof; or otherwise acquire or agree to acquire any assets which are
material, individually or in the aggregate, to the business of the Company or enter into any material joint ventures,
strategic relationships or alliances or make any material loan or advance to, or investment in, any person, except for
loans or capital contributions to a subsidiary or advances of routine business or travel expenses to employees, officers
or directors in the ordinary course of business consistent with past practice;

(i) Sell, lease, license, encumber or otherwise dispose of any properties or assets which are material, individually or in
the aggregate, to the business of the Company, other than inventory in the ordinary course of business or immaterial
assets;

(j) Incur any indebtedness for borrowed money or guarantee any such indebtedness of another person, issue or sell any
debt securities or options, warrants, calls or other rights to acquire any debt securities of the Company or enter into
any arrangement having the economic effect of any of the foregoing other than (i) in connection with the financing of
ordinary course trade payables in the ordinary course of business or (ii) pursuant to existing credit facilities in the
ordinary course of business;

(k) Except as expressly disclosed on Section 4.1(k) to the Company Disclosure Schedule, adopt or, except as required
by Applicable Laws or for amendments necessary to comply with the requirements of Section 409A of the Code,
amend any Company Employee Plan, employee agreement or other employee benefit plan or equity plan, or enter into
any employment contract or collective bargaining agreement (other than offer letters and letter agreements entered
into in the ordinary course of business consistent with past practice with employees who are terminable �at will�), pay
any special bonus or special remuneration to any director or employee, or increase the salaries or wage rates or fringe
benefits (including rights to severance, change in control, termination or indemnification payments) of its directors,
officers, employees or consultants, or change in any material respect any management policies or procedures, other
than salary increases and bonuses for employees (other than executive officers and directors) in the ordinary course of
business consistent with past practice;

(l) Make any capital expenditures other than capital expenditures identified in the Company�s 2008 capital expenditure
model, as provided to Parent, and such capital expenditures shall not exceed $7,000,000 in the aggregate;

(m) Modify, amend or terminate any Material Contract or waive, release or assign any material rights or claims
thereunder, except in the ordinary course of business consistent with past practice;

(n) Enter into any new agreement that, if entered into prior to the date hereof, would have been required to be listed in
Section 2.16 of the Company Disclosure Schedule as a Material Contract;

(o) Enter into, modify, amend or cancel any material development services, licensing, distribution, purchase, sales,
sales representation or other similar agreement or obligation with respect to any Company Intellectual Property that is
material to the operation of the business of the company as currently conducted or as currently contemplated to be
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(p) Materially revalue any of its assets or, except as required by GAAP, make any change in tax or accounting
methods, principles or practices;
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(q) Discharge, settle or satisfy any disputed claim, litigation, arbitration, disputed liability or other controversy
(absolute, accrued, asserted or unasserted, contingent or otherwise), including any liability for Taxes, other than the
discharge or satisfaction in the ordinary course of business consistent with past practice, or in accordance with their
terms, of liabilities reflected or reserved against in the Company Balance Sheet or incurred since September 30, 2007
in the ordinary course of business consistent with past practice, or waive any material benefits of, or agree to modify
in any material respect, any confidentiality, standstill or similar agreements to which the Company or any of its
subsidiaries is a party; provided, however, that the discharge or settlement of any disputed claim, liability or other
controversy in the amount of less than $500,000 shall not be deemed to be prohibited by the foregoing; provided,
however, that no pending or threatened claim brought by or on behalf of the Company�s shareholders may be settled
without the prior written consent of Parent;

(r) Except as required by Applicable Law, make any material Tax election inconsistent with past practices or agree to
an extension of a statute of limitations for any assessment of any Tax;

(s) Take any action that is intended or would reasonably be expected to prevent or materially impede the
consummation of any of the transactions contemplated by this Agreement, including with respect to any �poison pill� or
similar plan, agreement or arrangement, any other anti-takeover measure, or any Takeover Statute;

(t) Take any action that is intended or would reasonably be expected to result in any of the conditions set forth in
Article 6 not being satisfied; or

(u) Agree in writing or otherwise to take any of the actions described in Section 4.1(a) through 4.1(t) above.

ARTICLE 5

ADDITIONAL AGREEMENTS

5.1  Proxy Statement/Prospectus; Registration Statement; Antitrust and Other Filings.

(a) As promptly as practicable after the execution of this Agreement and in any event within 20 Business Days of the
date hereof, the Company and Parent will prepare and file with the SEC the Proxy Statement/Prospectus, and Parent
will prepare and file with the SEC the Registration Statement in which the Proxy Statement/Prospectus will be
included as a prospectus. Each of the Company and Parent will respond to any comments of the SEC and will use
commercially reasonable efforts to have the Registration Statement declared effective under the Securities Act as
promptly as practicable after such filing. The Company will cause the Proxy Statement/Prospectus to be mailed to its
shareholders at the earliest practicable time after the Registration Statement is declared effective by the SEC;
provided, however, that the parties shall consult and cooperate with each other in determining the appropriate time for
mailing the Proxy Statement/Prospectus in light of the date set for the Company Shareholders� Meeting.

(b) As promptly as practicable after the execution of this Agreement and in any event within 20 Business Days of the
date hereof, each of the Company and Parent will prepare and file (i) Notification and Report Forms with the United
States Federal Trade Commission and the Antitrust Division of the United States Department of Justice as required by
the HSR Act, (ii) any other pre-merger notification forms required by the merger notification or control laws of any
other applicable jurisdiction, as agreed by the parties hereto (all such filings under clauses (i) and (ii), the �Antitrust
Filings�), and (iii) any other filings required to be filed by it under the Exchange Act, the Securities Act or any other
federal, state or foreign laws relating to the Merger and the transactions contemplated by this Agreement (the �Other
Filings�). The Company and Parent each shall promptly supply the other with any information which may be required
in order to effectuate any filings pursuant to this Section 5.1. Parent and Company shall seek early termination of the
waiting period under the HSR Act.
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and of any request by the SEC or its staff or any other government officials for amendments or supplements to the
Registration Statement, the Proxy Statement/Prospectus or any Antitrust Filings or Other Filings or for additional
information and will supply the other with copies of all correspondence between such party or any of its
representatives, on the one hand, and the SEC, or its staff or any other government officials, on the other hand, with
respect to the Registration Statement, the Proxy Statement/Prospectus or the Merger. Each of the Company and Parent
will cause all documents that it is responsible for filing with the SEC or other regulatory authorities under this
Section 5.1 to comply in all material respects with all Applicable Laws. Whenever any event occurs that is required to
be set forth in an amendment or supplement to the Proxy Statement/Prospectus, the Registration Statement or any
Antitrust Filing or Other Filing, the Company or Parent, as the case may be, will promptly inform the other of such
occurrence and cooperate in filing with the SEC or its staff or any other government officials, and/or mailing to
shareholders of the Company, such amendment or supplement.

5.2  Meeting of Company Shareholders.

(a) Promptly after the date hereof, the Company will take all action necessary in accordance with the DGCL and its
Certificate of Incorporation and Bylaws to convene a meeting of the Company�s shareholders (the �Company
Shareholders� Meeting�), to be held as promptly as practicable, and in any event (to the extent permissible under
Applicable Law) within forty-five (45) days after the declaration of effectiveness of the Registration Statement, for the
purpose of voting upon approval of the Merger and adoption of this Agreement. Subject to Section 5.2(d), the
Company will use its commercially reasonable efforts to solicit from its shareholders proxies in favor of the approval
of the Merger and adoption of this Agreement and will take all other action necessary or advisable to secure the vote
or consent of its shareholders required by the rules of the Nasdaq Stock Market, LLC (�NASDAQ�) or the DGCL to
obtain such approvals. The Company may adjourn or postpone the Company Shareholders� Meeting to the extent
necessary to ensure that any necessary supplement or amendment to the Proxy Statement/Prospectus is provided to the
Company�s shareholders in advance of a vote on the approval of the Merger and adoption of this Agreement or, if as of
the time for which the Company Shareholders� Meeting is originally scheduled (as set forth in the Proxy
Statement/Prospectus) there are insufficient shares of Company Common Stock represented (either in person or by
proxy) to constitute a quorum necessary to conduct the business of the Company Shareholders� Meeting. The Company
shall ensure that the Company Shareholders� Meeting is called, noticed, convened, held and conducted, and that all
proxies solicited by the Company in connection with the Company Shareholders� Meeting are solicited, in compliance
with the DGCL, its Certificate of Incorporation and Bylaws, the applicable rules of NASDAQ and all other Applicable
Laws. The Company�s obligation to call, give notice of, convene and hold the Company Shareholders� Meeting in
accordance with this Section 5.2(a) shall not be limited or otherwise affected by the commencement, disclosure,
announcement or submission to the Company of any Acquisition Proposal or Superior Offer (each as defined below),
or by any withdrawal, amendment or modification of the recommendation of the Board of Directors of the Company
with respect to this Agreement or the Merger or by any other act or action, including any action contemplated by
Sections 5.2 or 5.4. Upon termination of this Agreement in accordance with Section 7.1, the Company will have no
obligation to call, give notice of, convene or hold the Company Shareholders� Meeting in accordance with this
Section 5.2(a).

(b) Subject to Section 5.2(c): (i) the Board of Directors of the Company shall recommend that the Company�s
shareholders vote in favor of the approval of the Merger and adoption of this Agreement at the Company Shareholders�
Meeting; (ii) the Proxy Statement/Prospectus shall include a statement to the effect that the Board of Directors of
Company has recommended that the Company�s shareholders vote in favor of the approval of the Merger and adoption
of this Agreement at the Company Shareholders� Meeting; and (iii) neither the Board of Directors of the Company nor
any committee thereof shall withdraw, amend or modify, or propose or resolve to withdraw, amend or modify in a
manner adverse to Parent, the recommendation of the Board of Directors of the Company that the Company�s
shareholders vote in favor of the approval of the Merger and adoption of this Agreement.
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Company to comply with its fiduciary obligations to the Company�s shareholders under Applicable Law, nothing in
this Agreement shall prevent the Board of Directors of the Company from (A) withholding, withdrawing, amending or
modifying its recommendation (a �Change of Recommendation�) that the Company�s shareholders vote in favor of the
approval of the Merger and adoption of this Agreement and/or (B) terminating this Agreement pursuant to
Section 7.1(f) and entering into an agreement with respect to such Superior Offer if, and only if, (i) a Superior Offer
(as defined below) is made to the Company and is not withdrawn, (ii) the Company shall have provided prompt (and
in any event within thirty-six (36) hours) written notice to Parent (a �Notice of Superior Offer�) advising Parent that the
Company has received a Superior Offer specifying all of the terms and conditions of such Superior Offer, identifying
the person or entity making such Superior Offer, and providing a copy of all documentation relating to the Superior
Offer, and (iii) Parent shall not, within three (3) Business Days of Parent�s receipt of the Notice of Superior Offer, have
made an offer (a �Counterproposal�) that the Company�s Board of Directors reasonably determines in good faith (after
consultation with its outside financial advisor) to be at least as favorable to the Company�s shareholders as such
Superior Offer. The Company shall provide Parent with prior notice of its intention to make such Change of
Recommendation and/or take action with respect to such Superior Offer, as applicable (a �Notice of Change of
Recommendation�), no later than (i) three (3) Business Days prior to such Change of Recommendation or other action
or (ii) two (2) Business Days after any Counterproposal made by Parent pursuant to Section 5.2(c)(B)(iii) (the �Notice
Period�). For the avoidance of doubt, the parties hereto acknowledge and agree that (i) if there is any revision to the
financial terms or any other material term of an Acquisition Proposal which revision affects the determination of
whether an Acquisition Proposal is a Superior Offer to the Merger or any Counterproposal, the Company shall extend
the Notice Period as necessary to ensure that at least two (2) Business Days remain in the Notice Period and (ii) any
Notice of Superior Offer shall also constitute a Notice of Change of Recommendation if Parent does not make a
Counterproposal prior to the expiration of the period set forth in Section 5.2(c)(B)(iii).

For purposes of this Agreement, a �Superior Offer� shall mean an unsolicited, bona fide written offer made by a third
party to consummate any of the following transactions: (i) a merger or consolidation involving the Company pursuant
to which the shareholders of the Company immediately preceding such transaction would, as a result of such
transaction, hold less than 50% of the equity interest in the surviving or resulting entity of such transaction or (ii) the
acquisition by any person or �group� (as defined under Section 13(d) of the Exchange Act and the rules and regulations
thereunder) (including by way of a tender offer or an exchange offer or a two-step transaction involving a tender offer
followed with reasonable promptness by a cash-out merger involving the Company), directly or indirectly, of
ownership of 50% or more of the then outstanding shares of capital stock of the Company, on terms that the Board of
Directors of the Company determines in good faith (after consultation with its outside financial advisers and after
taking into account, among other things, the financial, legal and regulatory aspects of such offer (including any
financing required and the availability thereof), as well as any revisions to the terms hereof proposed by Parent
pursuant to Section 5.2(c) (including any Counterproposal)) is more favorable to the Company shareholders than the
terms of the Merger (taking into account any revisions to the terms hereof proposed by Parent pursuant to
Section 5.2(c) (including any Counterproposal)).

(d) Nothing contained in this Agreement shall prohibit the Company or its Board of Directors from disclosing to its
shareholders a position contemplated by Rules 14d-9 and 14e-2(a) promulgated under the Exchange Act (or any
similar communication to shareholders), if, in the good faith judgment of the Company�s Board of Directors, after
consultation with its outside counsel, such disclosure is required in order for the Board of Directors to comply with its
fiduciary obligations, or is otherwise required, under Applicable Law; provided that the Company shall not disclose a
position constituting a Change of Recommendation unless specifically permitted pursuant to the terms of
Section 5.2(c); and provided, further that any such disclosure (other than a �stop, look and listen� communication or
similar communication of the type contemplated by Section 14d-9(f) under the Exchange Act) shall be deemed to be a
Change of Recommendation unless the Company�s Board of Directors expressly publicly reaffirms the
recommendation to approve the Merger and this Agreement (x) in such communication or (y) within two (2) Business
Days after requested to do so by Parent.
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5.3  Confidentiality; Access to Information.

(a) The parties acknowledge that the Company and Parent have previously executed that certain confidentiality
agreement dated as of November 14, 2007 between the Company and Parent, as amended to date (the �Confidentiality
Agreement�), which Confidentiality Agreement will continue in full force and effect in accordance with its terms.

(b) Parent, on the one hand, and the Company, on the other, will afford the other party and the other party�s
accountants, counsel and other representatives reasonable access during regular business hours to its properties, books,
records and personnel during the period prior to the Effective Time to obtain all information concerning the business,
including the status of product development efforts, properties, results of operations and personnel, as the other party
may reasonably request. Any investigation pursuant to this Section 5.3 shall be conducted in such manner as not to
interfere unreasonably with the conduct of the business of the Company. No information or knowledge obtained by a
party in any investigation pursuant to this Section 5.3 will affect or be deemed to modify any representation or
warranty contained herein or the conditions to the obligations of the parties to consummate the Merger.
Notwithstanding the foregoing, (i) the Company may restrict the foregoing access to the extent that any Applicable
Law (including Applicable Laws relating to the exchange of information and all applicable antitrust, competition and
similar laws, and attorney-client and other privileges) requires the Company or its subsidiaries to restrict or prohibit
such access and (ii) nothing herein shall require the Company to disclose information to the extent such information
would result in a waiver of attorney-client privilege, work product doctrine or similar privilege or violate any
confidentiality obligation of the Company existing as of the date hereof; provided, however, that the Company shall
use commercially reasonable efforts to permit such disclosure to be made in a manner consistent with the protection of
such privilege or to obtain any consent required to permit such disclosure to be made without violation of such
confidentiality obligations, as applicable.

5.4  No Solicitation.

(a) From and after the date of this Agreement until the Effective Time or termination of this Agreement pursuant its
terms, the Company and its subsidiaries will not, nor will they authorize or permit any of their respective officers,
directors, affiliates or employees or any investment banker, attorney or other advisor or representative retained by any
of them to, directly or indirectly, (i) solicit, initiate, encourage or induce the making, submission or announcement of
any Acquisition Proposal (defined below), (ii) participate in any discussions or negotiations regarding, or furnish to
any person any nonpublic information with respect to, or take any other action intended or known to facilitate any
inquiries or the making of any proposal that constitutes, or may reasonably be expected to lead to, any Acquisition
Proposal, (iii) engage in discussions with any person with respect to any Acquisition Proposal, except to refer them to
the provisions of this Section 5.4 (a), (iv) approve, endorse or recommend any Acquisition Proposal or (v) enter into
any letter of intent or similar document or any contract, agreement or commitment contemplating or otherwise relating
to any Acquisition Proposal; provided, however, that prior to the approval of the Merger and adoption of this
Agreement at the Company Shareholders� Meeting, this Section 5.4(a) shall not prohibit the Company from furnishing
nonpublic information regarding the Company and its subsidiaries to, or entering into discussions with, any person or
group who has submitted (and not withdrawn) to the Company an unsolicited, written, bona fide Acquisition Proposal
that the Board of Directors of the Company reasonably determines in good faith (after consultation its outside
financial advisors) constitutes, or is reasonably likely to lead to, a Superior Offer; provided, however, that (1) neither
the Company nor any representative of the Company and its subsidiaries shall have violated any of the restrictions set
forth in this Section 5.4, (2) the Board of Directors of the Company shall have determined in good faith, after
consultation with its outside legal counsel, that such action is reasonably necessary in order for the Board of Directors
of the Company to comply with its fiduciary obligations to the Company�s shareholders under Applicable Law,
(3) prior to furnishing any such nonpublic information to, or entering into any such discussions with, such person or
group, the Company shall have given Parent prompt (and in any event within thirty-six (36) hours) written notice of
the identity of such person or group and the material terms and conditions of such Acquisition Proposal and of the
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terms at least as restrictive with regard to the Company�s confidential information as the Confidentiality Agreement,
and (4) contemporaneously with furnishing any such nonpublic information to such person or group, the Company
shall have furnished such nonpublic information to Parent (to the extent such nonpublic information shall not have
been previously furnished by the Company to Parent). The Company and its subsidiaries shall immediately cease, and
cause their respective officers, directors, affiliates, employees, investment bankers, attorneys and other advisors and
representatives to cease, any and all existing activities, discussions or negotiations with any parties conducted
heretofore with respect to any Acquisition Proposal. Without limiting the foregoing, it is understood that any violation
of the restrictions set forth in the preceding two sentences by any officer, director or employee of the Company or any
of its subsidiaries or any investment banker, attorney or other advisor or repr esentative of the Company or any of its
subsidiaries shall be deemed to be a breach of this Section 5.4 by the Company.

For purposes of this Agreement, �Acquisition Proposal� shall mean any inquiry, offer or proposal (other than an
inquiry, offer or proposal by Parent) relating to, or involving: (A) any acquisition or purchase by any person or �group�
(as defined under Section 13(d) of the Exchange Act and the rules and regulations thereunder) of more than a 15%
beneficial ownership interest in the total outstanding voting securities of Company or any of its subsidiaries; (B) any
tender offer or exchange offer that if consummated would result in any person or �group� (as defined under
Section 13(d) of the Exchange Act and the rules and regulations thereunder) beneficially owning 15% or more of the
total outstanding voting securities of the Company or any of its subsidiaries; (C) any merger, consolidation, business
combination or similar transaction involving the Company or any of its subsidiaries pursuant to which the
shareholders of the Company immediately preceding such transaction hold or, in the case of a subsidiary of the
Company, the Company holds, less than 85% of the equity interests in the surviving or resulting entity of such
transaction; (D) any sale, lease, exchange, transfer, license (other than in the ordinary course of business), acquisition,
or disposition of any assets of the Company or any of its subsidiaries that generate or constitute 10% or more of the
net revenue, net income or assets of the Company and its subsidiaries, taken as a whole; or (E) any liquidation,
dissolution, recapitalization or other reorganization of the Company or any of its subsidiaries.

(b) In addition to the obligations of the Company set forth in Section 5.4(a), the Company as promptly as practicable,
and in any event within thirty-six (36) hours of its receipt, shall advise Parent orally and in writing of an Acquisition
Proposal or any request for nonpublic information or other inquiry which the Company reasonably believes could lead
to an Acquisition Proposal, the material terms and conditions of such Acquisition Proposal, request or inquiry, and the
identity of the person or group making any such Acquisition Proposal, request or inquiry, and provide copies of all
written materials sent or provided to the Company by or on behalf of any person or group or provided to any such
person or group by or on behalf of the Company. The Company will keep Parent promptly informed of any material
change in the status of or material change in the proposed terms and conditions (including all material revisions or
material proposed revisions) of any such Acquisition Proposal, request or inquiry.

(c) The Company also shall promptly (but in no event later than five (5) Business Days after the execution of this
Agreement) request each Person that since January 1, 2006 has executed a confidentiality agreement in connection
with its consideration of a possible business combination with or equity investment in the Company to return (or
destroy, to the extent permitted by the terms of the applicable confidentiality agreement) all confidential information
heretofore furnished to such Person by or on behalf of Company, subject to the terms of the applicable confidentiality
agreement; provided however, that the Company need not take the actions described in this sentence with respect to
any Person if, prior to the date of this Agreement, the Company has made a request to such Person of the type
described in this sentence and on or after the date of such request the Company has not furnished any additional
Confidential Information to such Person.

5.5  Public Disclosure.  Parent and the Company will consult with each other, and to the extent practicable, agree,
before issuing any press release or otherwise making any public statement with respect to the Merger, this Agreement
or an Acquisition Proposal and will not issue any such press release or make any such public statement prior to such
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5.6  Reasonable Best Efforts; Notification.

(a) Upon the terms and subject to the conditions set forth in this Agreement, each of the parties agrees to use its
reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist and
cooperate with the other parties in doing, all things necessary, proper or advisable to consummate and make effective,
in the most expeditious manner practicable, the Merger and the other transactions contemplated by this Agreement,
including using its reasonable best efforts to accomplish the following: (i) causing the conditions precedent set forth in
Article 6 to be satisfied, (ii) obtaining all necessary actions or nonactions, waivers, consents, approvals, orders and
authorizations from Governmental Entities and making of all necessary registrations, declarations and filings
(including registrations, declarations and filings with Governmental Entities) and taking all steps that may be
necessary to avoid any suit, claim, action, investigation or proceeding by any Governmental Entity, (iii) obtaining all
necessary consents, approvals or waivers from, and providing all necessary notices to third parties, (iv) defending any
suits, claims, actions, investigations or proceedings, whether judicial or administrative, challenging this Agreement or
the consummation of the transactions contemplated hereby, including seeking to have any stay or temporary
restraining order entered by any court or other Governmental Entity vacated or reversed and (v) executing and
delivering any additional instruments necessary to consummate the transactions contemplated by, and to fully carry
out the purposes of, this Agreement. Notwithstanding anything in this Agreement to the contrary, neither Parent nor
any of its affiliates shall be under any obligation to make proposals, execute or carry out agreements or submit to
orders providing for the sale or other disposition or holding separate (through the establishment of a trust or
otherwise) of any assets of categories of assets of Parent or any of its affiliates or the Company or any of its
subsidiaries or the holding separate shares of the shares of Company Common Stock (or shares of stock of the
Surviving Corporation) or imposing or seeking to impose any limitation on the ability of Parent or any of its
subsidiaries or affiliates to conduct their business or own such assets or to acquire, hold or exercise full rights of
ownership of the shares of Company Common Stock (or shares of stock of the Surviving Corporation).

(b) Each of the Company and Parent will give prompt notice to the other of (i) any notice or other communication
from any person alleging that the consent of such person is or may be required in connection with the Merger or any
of the other transactions contemplated by this Agreement, (ii) any notice or other communication from any
Governmental Entity in connection with the Merger or any of the other transactions contemplated by this Agreement,
(iii) any litigation relating to, involving or otherwise affecting the Company, Parent or their respective subsidiaries
that relates to the Merger or any of the other transactions contemplated by this Agreement. The Company shall give
prompt written notice to Parent of any representation or warranty made by it contained in this Agreement becoming
untrue or inaccurate in any material respect, or any failure of the Company to comply with or satisfy in any material
respect any covenant, condition or agreement to be complied with or satisfied by it under this Agreement; provided,
however, that no such notification shall affect the representations, warranties, covenants or agreements of the parties
or the conditions to the obligations of the parties under this Agreement. Parent shall give prompt written notice to the
Company of any representation or warranty made by it, Merger Sub or Merger LLC contained in this Agreement
becoming untrue or inaccurate in any material respect, or any failure of Parent, Merger Sub or Merger LLC to comply
with or satisfy in any material respect any covenant, condition or agreement to be complied with or satisfied by it
under this Agreement; provided, however, that no such notification shall affect the representations, warranties,
covenants or agreements of the parties or the conditions to the obligations of the parties under this Agreement.

5.7  Third Party Consents.  As soon as practicable following the date hereof, Parent and the Company will each use its
commercially reasonable efforts to obtain any consents, waivers and approvals under any of its or its subsidiaries�
respective material agreements, contracts, licenses or leases required to be obtained in connection with the
consummation of the Merger and the other transactions contemplated hereby.

5.8  Stock Options.
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Option was issued and any option agreement between the Company and the optionee with regard to the Company
Option immediately prior to the Effective Time, except that (i) each Company Option will be exercisable for that
number of whole shares of Parent Common Stock equal to the product of the number of shares of Company Common
Stock that were issuable upon exercise of such Company Option immediately prior to the Effective Time multiplied
by the Option Exchange Ratio, rounded down to the nearest whole number of shares of Parent Common Stock and
(ii) the per share exercise price for the shares of Parent Common Stock issuable upon exercise of such assumed
Company Option will be equal to the quotient determined by dividing (A) the per share exercise price under such
Company Option by (B) the Option Exchange Ratio rounded up to the nearest whole cent. For purposes of this
Agreement, �Option Exchange Ratio� means the quotient obtained by dividing the closing price of a share of Company
Common Stock on the last trading day immediately prior to the Effective Time, as reported on the NASDAQ Global
Select Market by the average closing price of a share of Parent Common Stock for the five (5) most recent days that
Parent Common Stock has traded ending on the trading day immediately prior to the Effective Time, as reported on
the American Stock Exchange LLC (�AMEX�).

(b) It is intended that Company Options assumed by Parent shall be adjusted in a manner consistent with Section 424
of the Code (whether or not such Company Options qualify as incentive stock options under Section 422 of the Code)
and the provisions of this Section 5.8 shall be applied consistent with such intent.

5.9  Form S-8.  Parent agrees to file a registration statement on Form S-8 for the shares of Parent Common Stock
issuable with respect to assumed Company Options promptly, but in no event later than two (2) Business Days,
following the Effective Time and shall maintain the effectiveness of such registration statement thereafter for so long
as any such Company Options remain outstanding.

5.10  Indemnification and Insurance.

(a) Indemnity.  From and after the Effective Time, Parent shall, and shall cause the Surviving Corporation to, to the
fullest extent permitted by Applicable Laws, indemnify, defend and hold harmless, and provide advancement of
expenses to, each person who is now or who becomes prior to the Effective Time an officer or director of the
Company or any of its subsidiaries (the �Indemnified Parties�) against all losses, claims, damages, costs, expenses,
liabilities or judgments or amounts that are paid in settlement of or in connection with any claim or action that is based
in whole or in part on, or arises in whole or in part out of, the fact that such person is or was a director or officer of the
Company or any of its subsidiaries, and pertaining to any matter existing or occurring, or any acts or omissions
occurring, at or prior to the Effective Time, whether asserted or claimed prior to, at or after the Effective Time
(including matters, acts or omissions occurring in connection with the approval of this Agreement and the
consummation of the transactions contemplated hereby), to the same extent such persons are entitled to be
indemnified or have the right to advancement of expenses as of the date of this Agreement by the Company or any of
its subsidiaries pursuant to the Company�s Certificate of Incorporation or Bylaws, and indemnification agreements of
the Company and its subsidiaries in existence on the date hereof with such persons. The Certificate of Incorporation
and bylaws of the Surviving Corporation will contain provisions with respect to exculpation and indemnification that
are at least as favorable to the Indemnified Parties as those contained in the Certificate of Incorporation and Bylaws of
the Company as in effect on the date hereof, which provisions will not be amended, repealed or otherwise modified
for a period of six (6) years from the Effective Time in any manner that would adversely affect the rights thereunder
of Indemnified Parties, unless such modification is required by law.

(b) Insurance.  For a period of six (6) years after the Effective Time, Parent shall cause the Surviving Corporation to
maintain in effect the directors� and officers� liability insurance maintained by the Company covering those persons
who are covered by the Company�s directors� and officers� liability insurance policy as of the date hereof (the �D&O
Insurance�) for events occurring prior to the Effective Time on terms comparable to those applicable to the current
directors and officers of the Company for a period of six (6) years; provided that if the existing D&O Insurance
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Corporation be required in any given year to expend in excess of 300% of the annual premium currently paid by the
Company for such coverage (and to the extent the annual premium would exceed 300% of the annual premium
currently paid by the Company for such coverage, Parent shall cause the Surviving Corporation to maintain the
maximum amount of coverage as is available for such 300% of such annual premium). To the extent that a six-year
�tail� policy to extend the Company�s existing D&O Insurance is available prior to the Closing, the Company may obtain
such �tail� policy and such �tail� policy shall satisfy Parent�s obligation under this Section 5.10(b).

(c) Third-Party Beneficiaries.  This Section 5.10 is intended to be for the benefit of, and shall be enforceable by, the
Indemnified Parties and their heirs and personal representatives and shall be binding on Parent and the Surviving
Corporation and its successors and assigns.

5.11  Stock Exchange Listing.  Parent agrees to use commercially reasonably efforts to authorize for listing on AMEX
the shares of Parent Series B Preferred Stock issuable in connection with the Merger, and the shares of Parent
Common Stock issuable upon conversion of the shares of Parent Series B Preferred Stock and pursuant to the exercise
of Company Options assumed by Parent and, effective upon official notice of issuance.

5.12  Takeover Statutes.  If any Takeover Statute is or may become applicable to the Merger or the other transactions
contemplated by this Agreement, each of Parent and the Company and their respective Boards of Directors shall grant
such approvals and take such lawful actions as are necessary to ensure that such transactions may be consummated as
promptly as practicable on the terms contemplated by this Agreement and otherwise act to eliminate or minimize the
effects of such statute and any regulations promulgated thereunder on such transactions.

5.13  Certain Employee Benefits.

(a) Effective as of the day immediately preceding the Closing Date, the Company and its Affiliates, as applicable,
shall each terminate any plans intended to include a Code Section 401(k) arrangement (unless Parent provides written
notice to the Company that such 401(k) plans shall not be terminated) (the �401(k) Plan(s)�). Unless Parent provides
such written notice to the Company, no later than five (5) Business Days prior to the Closing Date, the Company shall
provide Parent with evidence that such 401(k) Plan(s) have been terminated (effective as of the day immediately
preceding the Closing Date) pursuant to resolutions of the Company�s Board of Directors.

(b) As of the Closing Date, Parent will either (i) permit employees of the Company and each of its subsidiaries who
continue employment with Parent or the Surviving Corporation following the Closing Date (�Continuing Employees�),
and, as applicable, their eligible dependents, to participate in the employee benefit plans, programs or policies
(including without limitation any plan intended to qualify within the meaning of Section 401(a) of the Code and any
vacation, sick, or personal time off plans or programs, but excluding any equity based plans) of Parent on terms no
less favorable than those provided to similarly situated employees of Parent, (ii) continue comparable Company
Employee Plans other than the 401 (k) Plans (except as otherwise provided pursuant to Section 5.13(a)), or (iii) a
combination of clauses (i) and (ii) (it being understood that Parent shall have no obligation to continue any Company
Employee Plan not comparable to plans or programs of Parent in effect on the Closing Date). To the extent Parent
elects to have Continuing Employees and their eligible dependents participate in its employee benefit plans, program
or policies following the Closing Date, (A) each such Continuing Employee will receive credit for purposes of
eligibility to participate and vesting (but not for purposes of benefit accrual) under such plan for years of service with
the Company (or any of its subsidiaries), including predecessor employers acquired directly or indirectly by the
Company prior to the Closing Date, and (B) Parent will use commercially reasonable efforts to (1) cause any and all
pre-existing condition limitations, eligibility waiting periods and evidence of insurability requirements under any
group health plans of Parent in which such employees and their eligible dependents will participate to be waived to the
extent such limitations, waiting periods and requirements have already been met under the Company Employee Plan
and (2) provide for credit for any co-payments and deductibles prior to the Closing Date for purposes of satisfying any
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of twelve (12) months from and after the Closing Date, the Company severance policy, as in effect immediately prior
to the date hereof and disclosed on Section 2.21(a) of the Company Disclosure Schedule shall apply to Continuing
Employees, subject to any reasonable modifications to the benefit continuation provisions of such policy as may be
necessary to comport with any changes to the benefit plans and programs applicable to Continuing Employees and
giving service credit for such Continuing Employee�s prior service with the Company or any of its subsidiaries (or
their predecessor entities).

5.14  Section 16 Matters.  Prior to the Effective Time, Parent and the Company shall take all such steps as may be
required (to the extent permitted under Applicable Laws) to cause any dispositions of Company Common Stock
(including derivative securities with respect to Company Common Stock) resulting from the transactions
contemplated by Article 1 of this Agreement by each individual who is subject to the reporting requirements of
Section 16(a) of the Exchange Act with respect to the Company, and the acquisition of Parent Series B Preferred
Stock (including derivative securities with respect to Parent Series B Preferred Stock) by each individual who is or
will be subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to Parent, to be exempt
under Rule 16b-3 promulgated under the Exchange Act.

5.15  Qualification as a Reorganization.

(i) The parties hereto intend that the Merger and the Upstream Merger, considered together as a single integrated
transaction for United States federal income tax purposes, shall constitute a �reorganization� within the meaning of
Section 368(a)(1)(A) of the Code. The parties hereto adopt this Agreement as a �plan of reorganization� within the
meaning of Treasury Regulations Sections 1.368-2(g) and 1.368-3(a). The parties shall report, act and file all Tax
Returns consistent with the foregoing treatment and shall not take any position (whether in audits, Tax Returns or
otherwise) that is inconsistent with such treatment, unless required to do so by Applicable Law.

(ii) None of the parties hereto is aware of any facts or circumstances that would preclude the Merger and the Upstream
Merger, considered together as a single integrated transaction for United States federal income tax purposes, from
qualifying for treatment as a reorganization for U.S. federal income tax purposes.

(iii) Each of the parties hereto agrees not to take any action (or fail to take any action), either prior to or following the
Closing, that would reasonably be expected to cause the Merger and the Upstream Merger, considered together as a
single integrated transaction for United States federal income tax purposes, to fail to qualify as a �reorganization� within
the meaning of Section 368(a) of the Code and the regulations thereunder. Each of the parties hereto shall use its
reasonable best efforts to cause the Merger and the Upstream Merger, considered together as a single integrated
transaction for United States federal income tax purposes, to qualify as �reorganization� within the meaning of
Section 368(a)(1)(A) of the Code.

5.16  Merger Sub Compliance.  Parent shall cause each of Merger Sub and Merger LLC to comply with all of their
respective obligations under or relating to this Agreement. Neither Merger Sub nor Merger LLC shall engage in any
business which is not in connection with the Merger and the transactions contemplated hereby.

5.17  Resignations.  The Company shall use commercially reasonable efforts to cause each director of the Company
and its subsidiaries to deliver to Parent written resignations from such position as director, effective at or before the
Effective Time.

5.18  Payoff Letters.  At or prior to the Effective Time, the Company and its subsidiaries shall repay or obtain payoff
(or unwinding or termination) letters in form and substance reasonably satisfactory to Parent to permit with respect to
all indebtedness listed on Section 5.18 of the Company Disclosure Schedule the repayment, defeasance and/or
refinancing of such indebtedness as described therein, together with any other consents or approvals required in order
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5.19  Upstream Merger.  As soon as reasonably practicable after the Effective Time, the Surviving Corporation shall
merge with and into Merger LLC. From and after the effectiveness of the Upstream Merger, the separate corporate
existence of the Surviving Corporation shall cease and Merger LLC shall continue as
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the surviving entity in the Upstream Merger (the �Surviving Company�) and all of the rights and obligations of the
Surviving Corporation under this Agreement shall be deemed the rights and obligations of the Surviving Company.
The Upstream Merger shall have the effects set forth in Section 259 of the DGCL. Parent and Merger LLC shall take
all steps and actions as shall be required to cause the Surviving Corporation and Merger LLC to consummate the
Upstream Merger as set forth in this Section 5.19.

5.20  Certificate of Designation.  Parent agrees to prepare and file a Certificate of Designations with respect to the
Parent Series B Preferred Stock in form and substance reasonably satisfactory to the Company and containing the
terms set forth on Exhibit B hereto and other customary terms as to which the parties will negotiate in good faith.

ARTICLE 6

CONDITIONS TO THE MERGER

6.1  Conditions to Obligations of Each Party to Effect the Merger.  The respective obligations of each party to this
Agreement to effect the Merger shall be subject to the satisfaction at or prior to the Closing Date of the following
conditions:

(a) Company Shareholder Approval.  The Company Shareholder Approval shall have been obtained.

(b) Registration Statement Effective; Proxy Statement.  The SEC shall have declared the Registration Statement
effective. No stop order suspending the effectiveness of the Registration Statement or any part thereof shall have been
issued and no proceeding for that purpose, and no similar proceeding in respect of the Proxy Statement/Prospectus,
shall have been initiated or threatened in writing by the SEC.

(c) No Order.  No Governmental Entity shall have enacted, issued, promulgated, enforced or entered any statute, rule,
regulation, executive order, decree, injunction or other order (whether temporary, preliminary or permanent),
including under the HSR Act, which is in effect and which has the effect of making the Merger illegal or otherwise
prohibiting consummation of the Merger or any other material transaction contemplated hereby. All waiting periods, if
any, under the HSR Act relating to the transactions contemplated hereby shall have expired or been terminated.

6.2  Additional Conditions to Obligations of the Company.  The obligation of the Company to consummate and effect
the Merger shall be subject to the satisfaction at or prior to the Closing Date of each of the following conditions, any
of which may be waived, in writing, exclusively by the Company:

(a) Representations and Warranties.  Each representation and warranty of Parent, Merger Sub and Merger LLC
contained in this Agreement (i) shall have been true and correct as of the date of this Agreement and (ii) shall be true
and correct (without regard to any qualification or exception relating to materiality or Material Adverse Effect) on and
as of the Closing Date with the same force and effect as if made on the Closing Date except (A) in each case,
individually or in the aggregate, as does not constitute a Material Adverse Effect on Parent as of the Closing Date;
provided, however, such Material Adverse Effect qualification shall be inapplicable with respect to the representations
and warranties contained in (1) the first sentence of Section 3.2(a), (2) the first sentence of Section 3.2(b) and (3)
Section 3.4(a) (all of which representations in clauses (1) through (3) shall be true and correct at the applicable times
in all material respects), and (B) for those representations and warranties which address matters only as of a particular
date (which representations shall have been true and correct (subject to the qualifications set forth in the preceding
clause (A)) as of such particular date) (it being understood that, for purposes of determining the accuracy of such
representations and warranties, any update of or modification to the Parent Disclosure Schedule made or purported to
have been made after the execution of this Agreement shall be disregarded).
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(c) Material Adverse Effect.  No Material Adverse Effect with respect to Parent shall have occurred since the date of
this Agreement and be continuing.

(d) Officer�s Certificate.  The Company shall have received a certificate, in form and substance reasonably satisfactory
to the Company, signed on behalf of Parent by an authorized officer of Parent, to the effect set forth in Sections 6.2(a),
6.2(b) and 6.2(c).

(e) Tax Opinion.  The Company shall have received an opinion of Troutman Sanders LLP, dated as of the Closing
Date, in form and substance reasonably satisfactory to it, on the basis of the facts, representations and assumptions set
forth or referred to in such opinion, that it is more likely than not that the Merger and the Upstream Merger,
considered together as a single integrated transaction, will constitute a reorganization within the meaning of
Section 368(a)(1)(A) of the Code and that each of Parent and the Company will be a party to the reorganization within
the meaning of Section 368(a)(1)(A) of the Code; provided, however, that if Troutman Sanders LLP does not render
such opinion, this condition shall nonetheless be deemed to be satisfied with respect to the Company if Goodwin
Procter LLP renders such opinion to the Company. The parties to this Agreement agree to make such reasonable
representations as requested by such counsel for the purpose of rendering such opinion.

(f) Stock Exchange Listing.  The shares of Parent Series B Preferred Stock to be issued in the Merger and the shares of
Parent Common Stock issuable upon conversion thereof, shall have been approved for listing on AMEX, subject to
official notice of issuance.

(g) Market Maker.  UBS Securities LLC (or another financial institution reasonably acceptable to the Company) (the
�Market Maker�) shall have confirmed to the Company that it is qualified and intends to serve as a registered trader, or
market maker, for the Parent Series B Preferred Stock on AMEX from and after the Effective Time and the Market
Maker shall have conducted a �road show� or similar marketing efforts with respect to the Parent Series B Preferred
Stock prior to the Effective Time, in each case, to the extent not prohibited by Applicable Law or the rules and
regulations of any self regulatory organization.

6.3  Additional Conditions to the Obligations of Parent, Merger Sub and Merger LLC.  The obligations of Parent,
Merger Sub and Merger LLC to consummate and effect the Merger shall be subject to the satisfaction at or prior to the
Closing Date of each of the following conditions, any of which may be waived, in writing, exclusively by Parent:

(a) Representations and Warranties.  Each representation and warranty of the Company contained in this Agreement
(i) shall have been true and correct as of the date of this Agreement and (ii) shall be true and correct (without regard to
any qualification or exception relating to materiality or Material Adverse Effect) on and as of the Closing Date with
the same force and effect as if made on and as of the Closing Date except (A) in each case, individually or in the
aggregate, as does not constitute a Material Adverse Effect on the Company as of the Closing Date; provided,
however, such Material Adverse Effect qualification shall be inapplicable with respect to the representations and
warranties contained in Sections 2.1, 2.2, 2.5, 2.9 and 2.18 (all of which representations in shall be true and correct at
the applicable times in all material respects), and (B) for those representations and warranties which address matters
only as of a particular date (which representations shall have been true and correct (subject to the qualifications set
forth in the preceding clause (A)) as of such particular date) (it being understood that, for purposes of determining the
accuracy of such representations and warranties, any update of or modification to the Company Disclosure Schedule
made or purported to have been made after the execution of this Agreement shall be disregarded).

(b) Agreements and Covenants.  The Company shall have performed or complied in all material respects with all
agreements and covenants required by this Agreement to be performed or complied with by it at or prior to the
Closing Date.
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(d) Officer�s Certificate.  Parent shall have received a certificate, in form and substance reasonably satisfactory to
Parent, signed on behalf of the Company by the Chief Executive Officer or Chief Financial Officer of the Company,
to the effect set forth in Sections 6.3(a), 6.3 (b) and 6.3(c).

(e) No Restraints.  There shall not be instituted or pending any action or proceeding by any Governmental Entity,
including under the HSR Act, (i) seeking to restrain, prohibit or otherwise interfere with the ownership or operation by
Parent or any of its subsidiaries of all or any portion of the business of the Company or any of its subsidiaries or of
Parent or any of its subsidiaries or to compel Parent or any of its subsidiaries to dispose of or hold separate all or any
portion of the business or assets of the Company or any of its subsidiaries or of Parent or any of its subsidiaries,
(ii) seeking to impose or confirm limitations on the ability of Parent or any of its subsidiaries effectively to exercise
full rights of ownership of the shares of Company Common Stock (or shares of stock of the Surviving Corporation)
including the right to vote any such shares on any matters properly presented to shareholders or (iii) seeking to require
divestiture by Parent or any of its subsidiaries of any such shares.

(f) Tax Opinion.  Parent shall have received an opinion of Goodwin Procter LLP, dated as of the Closing Date, in form
and substance reasonably satisfactory to it, on the basis of the facts, representations and assumptions set forth or
referred to in such opinion, that it is more likely than not that the Merger and the Upstream Merger, considered
together as a single integrated transaction, will constitute a reorganization within the meaning of Section 368(a)(1)(A)
of the Code and that each of Parent and the Company will be a party to the reorganization within the meaning of
Section 368(a)(1)(A) of the Code; provided, however, that if Goodwin Procter LLP does not render such opinion, this
condition shall nonetheless be deemed to be satisfied with respect to Parent if Troutman Sanders LLP renders such
opinion to Parent. The parties to this Agreement agree to make such reasonable representations as requested by such
counsel for the purpose of rendering such opinion.

ARTICLE 7

TERMINATION, AMENDMENT AND WAIVER

7.1  Termination.  This Agreement may be terminated at any time prior to the Effective Time, whether before or after
the requisite approvals of the shareholders of the Company:

(a) by mutual written consent duly authorized by the Boards of Directors of Parent and the Company;

(b) by either the Company or Parent if the Merger shall not have been consummated by July 31, 2008 (the
�Termination Date�) for any reason; provided, however, that if the Merger shall not have been consummated solely due
to the waiting period under the HSR Act (or any extension thereof) not having expired or been terminated, then the
Termination Date shall be extended until October 31, 2008; and provided, further, that the right to terminate this
Agreement under this Section 7.1(b) shall not be available to any party whose action or failure to act has been a
principal cause of or resulted in the failure of the Merger to occur on or before such date and such action or failure to
act constitutes a breach of this Agreement;

(c) by either the Company or Parent if a Governmental Entity shall have issued an order, decree or ruling or taken any
other action, in any case having the effect of permanently restraining, enjoining or otherwise prohibiting the Merger,
which order, decree, ruling or other action is final and nonappealable;

(d) by either the Company or Parent, if the Company Shareholder Approval shall not have been obtained by reason of
the failure to obtain the required vote at the later of (i) a meeting of the Company shareholders duly convened
therefor; or (ii) at any adjournment thereof; provided, however, that the right to terminate this Agreement under this
Section 7.1(d) shall not be available to the Company where the failure to obtain the Company Shareholder Approval
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(e) by Parent (at any time prior to the Company Shareholder Approval) if a Triggering Event (as defined below) shall
have occurred;

(f) by the Company (at any time prior to the Company Shareholder Approval), upon a Change of Recommendation in
connection with a Superior Proposal; provided, however, that contemporaneously with the termination of this
Agreement, (i) the Company pays to Parent the Termination Fee (as defined in Section 7.3(b)) and (ii) the Company
enters into a definitive agreement to effect such Superior Proposal;

(g) by the Company, upon a breach of any covenant or agreement on the part of Parent set forth in this Agreement, or
if any representation or warranty of Parent shall have become untrue, in either case such that the conditions set forth in
Section 6.2(a) or Section 6.2(b) would not be satisfied; provided, however, that if such inaccuracy in Parent�s
representations and warranties or breach by Parent is curable by Parent, then the Company may not terminate this
Agreement under this Section 7.1(g) for thirty (30) days after delivery of written notice from the Company to Parent
of such breach and intent to terminate; provided, however, Parent continues to exercise commercially reasonable
efforts to cure such breach (it being understood that the Company may not terminate this Agreement pursuant to this
Section 7.1(g) if such breach by Parent is cured during such 30-day period, or if the Company shall be in material
breach of this Agreement); or

(h) by Parent, upon a breach of any covenant or agreement on the part of the Company set forth in this Agreement, or
if any representation or warranty of the Company shall have become untrue, in either case such that the conditions set
forth in Section 6.3(a) or Section 6.3(b) would not be satisfied, provided that if such inaccuracy in the Company�s
representations and warranties or breach by the Company is curable by the Company, then Parent may not terminate
this Agreement under this Section 7.1(h) for thirty (30) days after delivery of written notice from Parent to the
Company of such breach and intent to terminate, provided the Company continues to exercise commercially
reasonable efforts to cure such breach (it being understood that Parent may not terminate this Agreement pursuant to
this Section 7.1(h) if such breach by the Company is cured during such 30-day period, or if Parent shall be in material
breach of this Agreement).

For the purposes of this Agreement, a �Triggering Event� shall be deemed to have occurred if: (i) the Board of
Directors of the Company or any committee thereof shall for any reason have withheld or withdrawn or shall have
amended or modified in a manner adverse to Parent its recommendation in favor of the approval of the Merger and
adoption of this Agreement or failed to call and hold the Company Shareholder Meeting in accordance with
Section 5.2; (ii) the Company shall have failed to include in the Proxy Statement/Prospectus the recommendation of
the Board of Directors of the Company in favor of the approval of the Merger and adoption of this Agreement; (iii) the
Board of Directors of the Company fails publicly to reaffirm its recommendation in favor of the approval of the
Merger and adoption of this Agreement within five (5) Business Days after Parent requests in writing that such
recommendation be reaffirmed at any time following the public announcement of an Acquisition Proposal; (iv) the
Board of Directors of the Company or any committee thereof shall have approved or publicly recommended any
Acquisition Proposal; (v) the Company shall have entered into any letter of intent or similar document or any
agreement, contract or commitment accepting any Acquisition Proposal; (vi) the Company shall have breached any of
the provisions of Sections 5.2 or 5.4 and such breach has led to or resulted in an Acquisition Proposal being made; or
(vii) a tender or exchange offer relating to securities of the Company shall have been commenced by a person
unaffiliated with Parent, and the Company shall not have sent to its security holders pursuant to Rule 14e-2
promulgated under the Exchange Act, within ten (10) Business Days after such tender or exchange offer is first
published sent or given, a statement disclosing that the Company recommends rejection of such tender or exchange
offer.

7.2  Notice of Termination; Effect of Termination.  Any proper termination of this Agreement under Section 7.1 will
be effective immediately upon the delivery of written notice of the terminating party to the other parties hereto. In the

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 382



event of the termination of this Agreement as provided in Section 7.1, this Agreement shall be of no further force or
effect, except as set forth in this Section 7.2, Section 7.3 and

A-48

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 383



Table of Contents

Article 8, each of which shall survive the termination of this Agreement. No termination of this Agreement shall affect
the obligations of the parties contained in the Confidentiality Agreement, all of which obligations shall survive
termination of this Agreement in accordance with their terms.

7.3  Fees and Expenses.

(a) Except as set forth in this Section 7.3, all fees and expenses incurred in connection with this Agreement and the
transactions contemplated hereby shall be paid by the party incurring such expenses whether or not the Merger is
consummated; provided, however, that Parent and Company shall share equally all fees and expenses, other than
attorneys� and accountants fees and expenses, incurred in relation to the printing and filing with the SEC of the Proxy
Statement/Prospectus (including any preliminary materials related thereto) and the Registration Statement (including
financial statements and exhibits) and any amendments or supplements thereto (including SEC filing fees).

(b) In the event that this Agreement is terminated by Parent or the Company, as applicable, pursuant to
Sections 7.1(b), 7.1(d), 7.1(e) or 7.1(f), the Company shall promptly, but in no event later than two days (or if such
day is not a Business Day, the next succeeding Business Day) after the date of such termination, pay Parent a fee
equal to $27,000,000 in immediately available funds (the �Termination Fee�); provided, however, that in the case of a
termination under Sections 7.1(b) or 7.1(d) prior to which no Triggering Event has occurred, (i) such payment shall be
made only if (A) following the date of this Agreement and prior to the termination of this Agreement, a person has
publicly announced an Acquisition Proposal and (B) within twelve (12) months following the termination of this
Agreement a Company Acquisition (as defined below) is consummated or the Company enters into a binding
agreement providing for a Company Acquisition and (ii) such payment shall be made promptly, but in no event later
than two days (or if such day is not a Business Day, the next succeeding Business Day) after the consummation of
such Company Acquisition or the entry by the Company into such agreement; and provided, further, that in the case of
termination pursuant to Section 7.1(f), the Company shall pay the Termination Fee contemporaneously with the
termination of this Agreement.

(c) Each of the Company and Parent acknowledges that the agreements contained in this Section 7.3 are an integral
part of the transactions contemplated by this Agreement, and that, without these agreements, neither the Company nor
Parent would enter into this Agreement. Accordingly, if the Company or Parent fails to pay in a timely manner
amounts due pursuant to Section 7.3(b), and, in order to obtain such payment, the Company or Parent makes a claim
for such amounts that results in a judgment against the other for the amounts described in Section 7.3(b), the judgment
debtor shall pay to the judgment creditor its reasonable costs and expenses (including reasonable attorneys� fees and
expenses as provided in Section 8.7(b)) in connection with such suit, together with interest on the amounts described
in Section 7.3(b) (at the prime rate of Bank of America in effect on the date such payment was required to be made)
from such date until the payment of such amount (together with such accrued interest). The Parties acknowledge and
agree that in the event that the Termination Fee becomes payable and is paid by Company pursuant to this Section 7.3,
the right to receive such amount shall constitute such party�s sole and exclusive remedy under this Agreement other
than with respect to a willful or intentional material breach of this Agreement; provided, however, that acceptance by
Parent of the Termination Fee required to be paid pursuant to this Section 7.3 shall constitute Parent�s sole and
exclusive remedy for any breach of this Agreement, including with respect to any breach of Section 5.4. In no event
shall the Termination Fee be payable on more than one occasion or as a result of more than one event.

For the purposes of this Agreement, �Company Acquisition� shall mean any of the following transactions (other than
the transactions contemplated by this Agreement); (i) a merger, consolidation, business combination, recapitalization,
liquidation, dissolution or similar transaction involving the Company or any of its subsidiaries pursuant to which the
shareholders of the Company immediately preceding such transaction hold or, in the case of a subsidiary, the
Company holds, less than 50% of the aggregate equity interests in the surviving, resulting or parent entity of such
transaction, (ii) a sale or other disposition by the Company or any of its subsidiaries of assets representing in excess of
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by way of a tender offer or an exchange offer or issuance by the Company or any of its subsidiaries), directly or
indirectly, of beneficial ownership or a right to acquire beneficial ownership of shares representing in excess of 50%
of the voting power of the then outstanding shares of capital stock of the Company or any of its subsidiaries.

7.4  Amendment.  Subject to Applicable Law, this Agreement may be amended by the parties hereto at any time by
execution of an instrument in writing signed on behalf of each of Parent and the Company; provided, however, that
after approval of the transactions contemplated by this Agreement by the shareholders of the Company, no
amendment of this Agreement shall be made which by law requires further approval by the shareholders of the
Company without obtaining such approval.

7.5  Extension; Waiver.  At any time prior to the Effective Time any party hereto may, to the extent legally allowed,
(i) extend the time for the performance of any of the obligations or other acts of the other parties hereto, (ii) waive any
inaccuracies in the representations and warranties made to such party contained herein or in any document delivered
pursuant hereto and (iii) waive compliance with any of the agreements or conditions for the benefit of such party
contained herein. Any agreement on the part of a party hereto to any such extension or waiver shall be valid only if set
forth in an instrument in writing signed on behalf of such party. Delay in exercising any right under this Agreement
shall not constitute a waiver of such right.

ARTICLE 8

GENERAL PROVISIONS

8.1  Non-Survival of Representations and Warranties.  The representations, warranties, covenants and agreements of
the Company, Parent, Merger Sub and Merger LLC contained in this Agreement shall terminate at the Effective Time,
and only the covenants and agreements that by their express terms survive the Effective Time shall survive the
Effective Time.

8.2  Notices.  All notices and other communications hereunder shall be in writing and shall be deemed given upon
delivery either personally or by commercial delivery service, or sent via facsimile (receipt confirmed) to the parties at
the following addresses or facsimile numbers (or at such other address or facsimile numbers for a party as shall be
specified by like notice):

(a) if to Parent, Merger Sub or Merger LLC, to:

Inverness Medical Innovations, Inc.
51 Sawyer Road, Suite 200
Waltham, Massachusetts 02453
Facsimile: (781) 647-3939
Attention: Chairman, Chief Executive Officer and President and
General Counsel

with a copy to:

Goodwin Procter LLP
Exchange Place
Boston, Massachusetts 02109
Facsimile: (617) 523-1231
Attention: Scott F. Duggan
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with a copy to:

Troutman
Sanders LLP
600 Peachtree
Street, N.E
Atlanta,
Georgia 30308
Facsimile:
404-962-6599
Attention:

James L. Smith III
David W. Ghegan

8.3   Interpretation; Certain Defined Terms.

(a) When a reference is made in this Agreement to Exhibits, such reference shall be to an Exhibit to this Agreement
unless otherwise indicated. When a reference is made in this Agreement to Sections, such reference shall be to a
Section of this Agreement unless otherwise indicated. The words �include,� �includes� and �including� when used herein
shall be deemed in each case to be followed by the words �without limitation.� The table of contents and headings
contained in this Agreement are only for reference purposes and shall not affect in any way the meaning or
interpretation of this Agreement. When reference is made herein to �the business of� an entity, such reference shall be
deemed to include the business of all direct and indirect subsidiaries of such entity. Unless otherwise indicated to the
contrary, (i) reference to an entity shall be deemed to include such entity and all direct and indirect subsidiaries of
such entity, taken as a whole, and (ii) reference to the subsidiaries of an entity shall be deemed to include all direct
and indirect subsidiaries of such entity. Reference to an agreement herein is to such agreement as amended in
accordance with its terms up to the date hereof. Reference to a statute herein is to such statute, as amended. Reference
to forms, reports, documents and information filed or required to be filed with the SEC shall be deemed to include
forms, reports, documents and information furnished or required to be furnished to the SEC.

(b) For purposes of this Agreement, �Action� shall mean any claim, action, suit, proceeding, arbitration, mediation or
investigation as to which written notice has been provided to the applicable party or of which such party is aware.

(c) For purposes of this Agreement, �Affiliate� shall mean, with respect to any person, any other person directly or
indirectly controlling, controlled by, or under common control with that person.

(d) For purposes of this Agreement, �Applicable Law� shall mean, with respect to any person, any United States federal,
state or local or any foreign law (in each case, statutory, common or otherwise), constitution, treaty, convention,
ordinance, code, rule, ordinance, writ, regulation, order, injunction, judgment, decree, ruling, agency requirement,
stipulation, determination, award or other similar requirement enacted, adopted, promulgated or applied by a
Governmental Entity that is binding upon or applicable to that person.

(e) For purposes of this Agreement, �Business Day� means any day on which the principal offices of the SEC in
Washington, D.C. are open to accept filings, or, in the case of determining a date when any payment is due, any day
(other than a Saturday or Sunday) other than a day on which banks are required or authorized to close in the City of
New York.

(f) For purposes of this Agreement, �Contract� shall mean any note, bond, mortgage, franchise, indenture, contract,
agreement, arrangement, lease, license, permit, Lien Instrument or other instrument or obligation.
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(g) For purposes of this Agreement, �Environmental Laws� shall mean any Applicable Laws or any agreement with any
Governmental Entity relating to (i) the protection, preservation, investigation or restoration of the environment, human
health and safety, or natural resources, (ii) the manufacture, handling, transport, use, treatment, storage, disposal,
release or threatened release of any Hazardous Substances, or (iii) pollution, noise, odor or wetlands protection.

(h) For purposes of this Agreement, �Environmental Permits� shall mean all permits, licenses, franchises, certificates,
approvals, tariffs, grants, easements, variances, exceptions, consents, orders, authorizations and other similar
authorizations of Governmental Entity required by Environmental Laws for the operation of
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the business of Parent or the Company, as the case may be, or any of its respective Subsidiaries, as currently
conducted or as currently contemplated to be conducted.

(i) For purposes of this Agreement, �ERISA� shall mean the Employee Retirement Income Security Act of 1974, as
amended, and the rules and regulations promulgated thereunder.

(j) For purposes of this Agreement, �ERISA Affiliate� of any entity shall mean any entity which is a member of (A) a
controlled group of corporations (as defined in Section 414(b) of the Code), (B) a group of trades or businesses under
common control (as defined in Section 414(c) of the Code), (C) an affiliated service group (as defined under
Section 414(m) of the Code or the regulations under Section 414(o) of the Code), any of which includes or included
the Company or any of its subsidiaries or the Parent or any of its subsidiaries, as applicable, or (D) any other entity
that, together with such entity, that would be treated as a single employer under Section 414 of the Code.

(k) For purposes of this Agreement, �Hazardous Substances� shall mean (i) any substance that is regulated or which
falls within the definition of a �hazardous substance,� �hazardous waste� or �hazardous material� pursuant to any
Environmental Law including, without limitation, the United States Hazardous Materials Transportation Act, the
Resource Conservation and Recovery Act, the Comprehensive Environmental Response, Compensation and Liability
Act, the Clean Water Act and the Clean Air Act, (ii) petroleum, petroleum products and petroleum by-products,
(iii) asbestos or asbestos-containing material, (iv) radioactive materials, (v) polychlorinated biphenyls or radon, and
(vi) any other material, substance or waste defined or regulated as hazardous or toxic or as a contaminant or pollutant
under applicable Environmental Law.

(l) For purposes of this Agreement, �knowledge� means, with respect to any fact, circumstance, event or other matter in
question, the actual knowledge of such fact, circumstance, event or other matter of (i) in the case of the Company, the
individuals listed on Section 8.3 of the Company Disclosure Schedule and (ii) in the case of Parent, the individuals
listed on Section 8.3 of the Parent Disclosure Schedule.

(m) For purposes of this Agreement, the term �Material Adverse Effect� when used in connection with any party means
any fact, change, event, circumstance, effect or development that has or would be reasonably likely to have a material
adverse effect on (i) the business, financial condition, assets, capitalization, liabilities, operations or results of
operations of such party and its subsidiaries, taken as a whole, or (ii) the ability of such party to consummate timely
the transactions contemplated by this Agreement; except that none of the following shall constitute, or shall be
considered in determining whether there has occurred, a Material Adverse Effect (a) any change in the market price or
trading volume of the party�s common stock or failure by the party to meet revenue, earnings, or other financial
performance predictions or forecasts, in each case, during any period for which results are released on or after the date
hereof (provided that this clause (a) shall not exclude any underlying circumstance, change, event, fact, development
or effect that may have caused such change in the market price or trading volume of the party�s common stock or the
failure to meet predictions or forecasts); (b) changes, circumstances or conditions generally affecting any industry in
which such party or any of its subsidiaries participates, including changes in Applicable Law; (c) changes generally
affecting the economy or the financial, debt, credit or securities markets in the United States, including as a result of
changes in geopolitical conditions; (d) changes resulting from a change in GAAP or the interpretation thereof;
(e) changes resulting from any act of war or terrorism (or any escalation thereof); (f) changes, facts, circumstances or
conditions resulting from the announcement or existence of this Agreement or the Merger including any stockholder
litigation relating thereto or any termination of, reduction in or similar negative impacts on relationships, contractual
or otherwise, with any customer, suppliers, distributors, creditors, partners or employees of such party and its
subsidiaries (provided, however, that this clause (f) shall not diminish the effect of, and shall be disregarded for
purposes of, the representations and warranties relating to required consents, approvals, change in control provisions
or similar rights of acceleration, termination, modification or waiver based upon the entering into of this Agreement or
consummation of the Merger); (vii) in the case of the Company, actions or omissions of Company taken at Parent�s,
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materially disproportionate effect on such party and its subsidiaries, taken as a whole, relative to other comparable
companies in the industry(ies) in which such party and its subsidiaries operate.

(n) For purposes of this Agreement, the term �person� shall mean any individual, corporation (including any non-profit
corporation), general partnership, limited partnership, limited liability partnership, joint venture, estate, trust, company
(including any limited liability company or joint stock company), firm or other enterprise, association, organization,
entity or Governmental Entity.

(o) For purposes of this Agreement, �subsidiary� of a specified entity will be any corporation, partnership, limited
liability company, joint venture or other legal entity of which the specified entity (either alone or through or together
with any other subsidiary) owns, directly or indirectly, 50% or more of the stock or other equity or partnership
interests the holders of which are generally entitled to vote for the election of the Board of Directors or other
governing body of such corporation or other legal entity.

(p) For purposes of this Agreement, �Third Party� shall mean any person other than Parent or any of its Affiliates (in
respect of the Company) or the Company or any of its Affiliates (in respect of Parent).

8.4  Counterparts.  This Agreement may be executed in counterparts, all of which shall be considered one and the
same agreement and shall become effective when one or more counterparts have been signed by each of the parties
and delivered to the other party, it being understood that all parties need not sign the same counterpart.

8.5  Entire Agreement; Third-Party Beneficiaries.  This Agreement, its Exhibits and the documents and instruments
and other agreements among the parties hereto as contemplated by or referred to herein, including the Voting
Agreement, the Company Disclosure Schedule and the Parent Disclosure Schedule constitute the entire agreement
among the parties with respect to the subject matter hereof and supersede all prior agreements and understandings,
both written and oral, among the parties with respect to the subject matter hereof, it being understood that the
Confidentiality Agreement shall continue in full force and effect until the Closing and shall survive any termination of
this Agreement. Nothing in this Agreement, express or implied, is intended to or shall confer upon any other person
any right, benefit or remedy of any nature whatsoever under or by reason of this agreement other than (a) as
specifically provided in Section 5.10 and (b) after the Effective Time, the rights of holders of shares of the Company�s
capital stock to receive the merger consideration specified in Section 1.6.

8.6  Severability.  In the event that any provision of this Agreement or the application thereof becomes or is declared
by a court of competent jurisdiction to be illegal, void or unenforceable, the remainder of this Agreement will
continue in full force and effect and the application of such provision to other persons or circumstances will be
interpreted so as reasonably to effect the intent of the parties hereto. The parties further agree to use their
commercially reasonable efforts to replace such void or unenforceable provision of this Agreement with a valid and
enforceable provision that will achieve, to the extent possible, the economic, business and other purposes of such void
or unenforceable provision.

8.7  Other Remedies; Specific Performance; Fees.

(a) Except as otherwise provided in Section 7.3, any and all remedies herein expressly conferred upon a party will be
deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such party,
and the exercise by a party of any one remedy will not preclude the exercise of any other remedy. The parties hereto
agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not
performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed that the parties
shall be entitled to seek an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically
the terms and provisions hereof in any court of the United States or any state having jurisdiction, this being in addition
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(b) If any action, suit or other proceeding (whether at law, in equity or otherwise) is instituted concerning or arising
out of this Agreement or any transaction contemplated hereunder, the prevailing party shall recover,
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in addition to any other remedy granted to such party therein, all such party�s costs and attorneys fees incurred in
connection with the prosecution or defense of such action, suit or other proceeding.

8.8  Governing Law; Submission to Jurisdiction.  This Agreement shall be governed by and construed in accordance
with the laws of the State of Delaware, regardless of the laws that might otherwise govern under applicable principles
of conflicts of law thereof. In any action or proceeding between any of the parties arising out of or relating to this
Agreement or any of the transactions contemplated by this Agreement, each of the parties hereto: (a) irrevocably and
unconditionally consents and submits, for itself and its property, to the exclusive jurisdiction and venue of any
Delaware State court (or, in the case of any claim as to which the federal courts have exclusive subject matter
jurisdiction, the Federal court of the United States of America, sitting in Delaware); (b) agrees that all claims in
respect of such action or proceeding must be commenced, and may be heard and determined, exclusively in such
Delaware State court (or, if applicable, such Federal court); (c) waives, to the fullest extent it may legally and
effectively do so, any objection which it may now or hereafter have to the laying of venue of any such action or
proceeding in such Delaware State court (and, if applicable, such Federal court); and (d) waives, to the fullest extent
permitted by law, the defense of an inconvenient forum to the maintenance of such action or proceeding in such
Delaware State court (or, if applicable, such Federal court). Each of the parties hereto agrees that a final judgment in
any such action or proceeding may be enforced in other jurisdictions by suit on the judgment or in any other manner
provided by law. Each party to this Agreement irrevocably consents to service of process in the manner provided for
notices in Section 8.2. Nothing in this Agreement shall affect the right of any party to this Agreement to serve process
in any other manner permitted by Applicable Law.

8.9  Rules of Construction.  The parties hereto agree that they have been represented by counsel during the negotiation
and execution of this Agreement and, therefore, waive the application of any law, regulation, holding or rule of
construction providing that ambiguities in an agreement or other document will be construed against the party drafting
such agreement or document.

8.10  Assignment.  No party may assign (whether by operation of law or otherwise) either this Agreement or any of its
rights, interests, or obligations hereunder without the prior written consent of the other parties hereto provided,
however, that the consent of the Company shall not be required for: (a) an assignment by Parent and/or Merger Sub
and/or Merger LLC of any or all of its or their rights (but not obligations) hereunder to any one or more of its lenders;
(b) an assignment by Parent of this Agreement and its rights and obligations hereunder to any one or more of its
Affiliates, provided that Parent remains liable and responsible for fulfillment of all of its obligations hereunder by
such Affiliate or Affiliates; and (c) an assignment by Parent of this Agreement and its rights and obligations hereunder
in connection with the sale, however effected (whether through a merger, sale of stock, sale of all or substantially all
of the assets, or a similar business combination) of all or substantially all of the stock or assets of Parent or one of its
Affiliates; provided, however, that the Parent agrees in writing to assume and fulfill the obligations of Parent under
this Agreement. Subject to the preceding sentence, this Agreement shall be binding upon and shall inure to the benefit
of the parties hereto and their respective successors and permitted assigns. Any purported assignment in violation of
this Section 8.10 shall be void.

8.11  Waiver of Jury Trial.  EACH OF PARENT, THE COMPANY AND MERGER SUB HEREBY
IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT, PROCEEDING OR
COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR
RELATING TO THIS AGREEMENT OR THE ACTIONS OF PARENT, THE COMPANY OR MERGER SUB IN
THE NEGOTIATION, ADMINISTRATION, PERFORMANCE AND ENFORCEMENT HEREOF.

*  * * * *
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IN WITNESS WHEREOF, the parties have caused this Agreement and Plan of Merger to be executed by their duly
authorized respective officers as of the date first written above.

INVERNESS MEDICAL INNOVATIONS, INC.

By: /s/  David Teitel
Name:     David Teitel

Title: Chief Financial Officer

MILANO MH ACQUISITION CORP.

By: /s/  David Teitel
Name:     David Teitel

Title: Vice President

MILANO MH ACQUISITION LLC

By: /s/  David Teitel
Name:     David Teitel

Title: Vice President

MATRIA HEALTHCARE, INC.

By: /s/  Parker H. Petit
Name:     Parker H. Petit

Title: Chairman and Chief Executive Officer
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Annex B

FORM OF
CERTIFICATE OF DESIGNATIONS, PREFERENCES AND RIGHTS

OF
SERIES B CONVERTIBLE PERPETUAL PREFERRED STOCK

OF
INVERNESS MEDICAL INNOVATIONS, INC.

INVERNESS MEDICAL INNOVATIONS, INC., a corporation organized and existing by virtue of the General
Corporation Law of the State of Delaware (the �Corporation�), hereby certifies that, pursuant to authority conferred by
Article IV of the Amended and Restated Certificate of Incorporation of the Corporation (the �Certificate of
Incorporation,� which term includes this Certificate of Designations, Preferences and Rights) and pursuant to the
provisions of Section 151 of the General Corporation Law of the State of Delaware, the Board of Directors of the
Corporation (the �Board of Directors�) on          , 2008 adopted a resolution authorizing the creation of a series of
preferred stock, $0.001 par value per share, of the Corporation designated as Series B Convertible Perpetual Preferred
Stock (the �Series B Preferred Stock�), such series to consist of           (          ) shares, and to have preferences and
relative, participating, optional or other special rights, and qualifications, limitations or restrictions as follows:

1. Ranking.  The Series B Preferred Stock will rank, with respect to payment of dividends and distribution of assets
upon the liquidation, winding-up or dissolution of the Corporation: (i) senior to all Junior Stock, (ii) on parity with all
Parity Stock and (iii) junior to all Senior Stock. The Corporation�s ability to issue Senior Stock shall be subject to the
provisions of Section 4 hereof.

2. Dividends.

(a) Each holder of shares of the outstanding Series B Preferred Stock (together, the �Holders�) shall be entitled, when, as
and if declared by the Board of Directors or a duly authorized committee thereof out of assets of the Corporation
legally available therefor, to receive cumulative dividends, payable in the manner set forth in Section 2A, at the initial
rate per annum of 3.0% of the liquidation preference of $400.00 per share of Series B Preferred Stock, subject to
adjustment as provided in Section 16(b) hereof (such liquidation preference, as adjusted from time to time, the
�Liquidation Preference�) (initially equivalent to $12.00 per annum per share) payable quarterly in arrears (such rate, as
the same may be adjusted from time to time pursuant to Section 2(b), the �Dividend Rate�). Dividends payable for each
full dividend period will be computed by dividing the Dividend Rate by four and shall be payable in arrears on each
Dividend Payment Date (commencing after the first full quarter after the Series B Issue Date) for the quarterly period
ending immediately prior to such Dividend Payment Date, to the holders of record of Series B Preferred Stock at the
close of business on the Dividend Record Date applicable to such Dividend Payment Date. Such dividends shall
accumulate from the most recent date as to which dividends shall have been paid or, if no dividends have been paid,
from the Series B Issue Date (whether or not in any dividend period or periods there shall be assets of the Corporation
legally available for the payment of such dividends in whole or in part). Dividends payable for any partial dividend
period shall be computed on the basis of days elapsed over a 360-day year consisting of twelve 30-day months.
Accumulated dividends shall not bear interest if they are paid subsequent to the applicable Dividend Payment Date.

(b) If and whenever six full quarterly dividends, whether or not consecutive, payable on the Series B Preferred Stock
(such period, the �Initial Six-Quarter Period�) are not paid in full, then the Dividend Rate shall increase to 4.0% of the
Liquidation Preference and continue at such rate until such date as the Corporation has paid in full all accumulated
and unpaid dividends on the Series B Preferred Stock for all dividend periods terminating on or prior to such date, at
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full all accumulated and unpaid dividends on the Series B Preferred Stock for all dividend periods terminating on or
prior to the date on which the accumulated and unpaid dividends are paid in full, at which time the Dividend Rate
shall return to 3.0% of the Liquidation Preference.

(c) No dividend will be declared or paid upon, or any sum set apart or shares of Common Stock (or, if applicable,
Series B Preferred Stock or convertible preferred stock having substantially the same terms as the Series B Preferred
Stock) distributed for the payment of dividends upon, any outstanding share of the Series B Preferred Stock with
respect to any dividend period unless all dividends for all preceding dividend periods have been declared and paid or
declared and a sufficient sum of cash or number of shares of Common Stock (or, if applicable, Series B Preferred
Stock or convertible preferred stock having substantially the same terms as the Series B Preferred Stock), have been
set apart for the payment of such dividend, upon all outstanding shares of Series B Preferred Stock.

(d) No dividends or other distributions (other than a dividend or distribution payable solely in shares of Parity Stock or
Junior Stock (in the case of Parity Stock) or Junior Stock (in the case of Junior Stock) and other than cash paid in lieu
of fractional shares in accordance with Section 10 hereof) may be declared, made or paid, or set apart for payment
upon, any Parity Stock or Junior Stock, nor may any Parity Stock or Junior Stock be redeemed, purchased or
otherwise acquired for any consideration (or any money paid to or made available for a sinking fund for the
redemption of any Parity Stock or Junior Stock) by or on behalf of the Corporation (except by conversion into or
exchange for shares of Parity Stock or Junior Stock (in the case of Parity Stock) or Junior Stock (in the case of Junior
Stock)), unless all accumulated and unpaid dividends shall have been or contemporaneously are declared and paid, or
are declared and a sufficient sum of cash or number of shares of Common Stock have been set apart for the payment
of such dividend, upon all outstanding Series B Preferred Stock and any Parity Stock for all dividend payment periods
terminating on or prior to the date of such declaration, payment, redemption, purchase or acquisition.

(e) If full dividends have not been paid on the Series B Preferred Stock and any Parity Stock, dividends may be
declared and paid on the Series B Preferred Stock and such Parity Stock so long as the dividends are declared and paid
pro rata so that the amounts of dividends declared per share on the Series B Preferred Stock and such Parity Stock will
in all cases bear to each other the same ratio that accumulated and unpaid dividends per share on the shares of Series B
Preferred Stock and such other Parity Stock bear to each other.

(f) Holders shall not be entitled to any dividends on the Series B Preferred Stock, whether payable in cash, property or
stock, in excess of full cumulative dividends calculated pursuant to this Section 2. No interest, or sum of money in lieu
of interest, shall be payable in respect of any dividend payment or payments on the Series B Preferred Stock that may
be in arrears.

(g) With respect to dividends that have been declared for payment, each Holder at the close of business on a Dividend
Record Date will be entitled to receive the dividend payment on its Series B Preferred Stock, without interest, on the
next succeeding Dividend Payment Date. If the Corporation fails to make the dividend payment on the next
succeeding Dividend Payment Date, then the Holder will be entitled to receive the dividend payment, without interest,
on its Series B Preferred Stock on the next succeeding Dividend Payment Date.

(h) Dividends in arrears on the Series B Preferred Stock in respect of a dividend period not declared for payment
(�Delayed Dividends�) may be declared by the Board of Directors or a duly authorized committee thereof and paid on
any date fixed by the Board of Directors or a duly authorized committee thereof, whether or not a Dividend Payment
Date, to the Holders of record as they appear on the stock register of the Corporation on a record date selected by the
Board of Directors or a duly authorized committee thereof, which shall (a) not precede the date the Board of Directors
or an authorized committee thereof declares the dividend payable and (b) not be more than 60 days prior to the date
the dividend is paid.
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2A. Method of Payment of Dividends.

(a) Subject to restrictions set forth herein, dividends on Series B Preferred Stock may be paid, at the sole discretion of
the Corporation, (i) in cash; (ii) by delivery of shares of Common Stock; (iii) if the Dividend Payment Date is prior to
June 4, 2015, by delivery of shares of Series B Preferred Stock (or convertible preferred stock having substantially the
same terms as the Series B Preferred Stock) or (iv) through any combination of cash, Common Stock and, if the
Dividend Payment Date is prior to June 4, 2015, Series B Preferred Stock (or convertible preferred stock having
substantially the same terms as the Series B Preferred Stock) distributed among the holders of Series B Preferred
Stock on a pro rata basis.

(b) Shares of Common Stock issued in payment or partial payment of a dividend shall be valued for such purpose at
97% of the average of the Volume-Weighted Average Price per share of Common Stock for each of the five
consecutive Trading Days ending on the second Trading Day immediately prior to the Dividend Record Date for such
dividend. Shares of Series B Preferred Stock (or convertible preferred stock having substantially the same terms as the
Series B Preferred Stock) issued in payment or partial payment of a dividend shall be valued for such purpose at 97%
of the average of the Volume-Weighted Average Price per share of Series B Preferred Stock for each of the five
consecutive Trading Days ending on the second Trading Day immediately prior to the Dividend Record Date for such
dividend. Shares of convertible preferred stock having substantially the same terms as the Series B preferred stock
shall be valued for such purpose at an amount per share of such convertible preferred stock determined by a nationally
recognized investment banking firm (unaffiliated with Inverness) retained for this purpose. If the Corporation elects to
make any dividend payment, or portion thereof, in shares of Series B Preferred Stock (or convertible preferred stock
having substantially the same terms as the Series B Preferred Stock) (the �Dividended Stock�), then (1) the aggregate
liquidation preference of the Dividended Stock delivered per share of Series B Preferred Stock must be equal to or
greater than the dollar amount of such dividend due per share of Series B Preferred Stock; (2) the annual dividend rate
of the Dividended Stock (expressed as a percentage of the liquidation preference of the Divideded Stock) must be
equal to or greater than the annual dividend rate of the Series B Preferred Stock (expressed as a percentage of the
liquidation preference of the Series B Preferred Stock); and (3) the number of shares of Common Stock into which the
Dividended Stock is convertible (expressed as a number of shares per $400 in liquidation preference) must be equal to
or greater than the number of shares of Common Stock into which the Series B Preferred Stock is convertible
(expressed as a number of shares per $400 in liquidation preference).

(c) Dividend payments on the Series B Preferred Stock will be made in cash, except to the extent the Corporation
elects to make all or any portion of such payment in Common Stock, Series B Preferred Stock (or convertible
preferred stock having substantially the same terms as the Series B Preferred Stock) by giving notice to Holders and
issuing a press release, each in accordance with Section 2A(d) and Section 15 hereof, of such election at least ten
(10) Trading Days prior to the Dividend Record Date for such dividend.

(d) The notice and press release specified in Section 2A(c) will set forth the portion of such payment that will be made
in cash and the portion that will be made in shares of Common Stock or Series B Preferred Stock (or convertible
preferred stock having substantially the same terms as the Series B Preferred Stock).

(e) No fractional shares of Common Stock or Series B Preferred Stock (or convertible preferred stock having
substantially the same terms as the Series B Preferred Stock) will be delivered to Holders in payment or partial
payment of a dividend. In lieu of delivery of a fractional share, a cash adjustment will be paid to each Holder in
accordance with Section 10 hereof. Any portion of any such payment that is declared and not paid through the
delivery of Common Stock or Series B Preferred Stock (or convertible preferred stock having substantially the same
terms as the Series B Preferred Stock) will be paid in cash.
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Preferred Stock (or convertible preferred stock having substantially the same terms as the Series B Preferred Stock)
unless (i) there has first been authorized a sufficient number of shares of Common Stock and Series B Preferred Stock
(or convertible preferred stock having substantially the same terms as the Series B Preferred Stock) to allow for the
payment of such dividend, and (ii) a registration statement under the Securities Act is effective as of the time of
delivery of such shares.

3. Liquidation Preference.

(a) In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, each Holder
shall be entitled to receive out of the assets of the Corporation available for distribution to stockholders of the
Corporation, before any distribution of assets is made to holders of the Common Stock or any other Junior Stock but
after any distribution on the indebtedness of the Corporation or Senior Stock, the Liquidation Preference, plus an
amount equal to all accumulated and unpaid dividends (whether or not declared) thereon for the then-current dividend
period to the date fixed for liquidation, winding up or dissolution and all dividend periods prior thereto.

(b) Neither the sale, conveyance, exchange or transfer (for cash, shares of stock, securities or other consideration) of
all or substantially all the assets or business of the Corporation (other than in connection with the liquidation,
winding-up or dissolution of its business) nor the merger, conversion or consolidation of the Corporation into or with
any other Person shall be deemed to be a liquidation, winding-up or dissolution, voluntary or involuntary, for the
purposes of this Section 3.

(c) In the event the assets of the Corporation available for distribution to Holders upon any liquidation, winding-up or
dissolution of the Corporation, whether voluntary or involuntary, shall be insufficient to pay in full all amounts to
which such Holders are entitled pursuant to Section 3(a), no such distribution shall be made on account of any shares
of Parity Stock upon such liquidation, dissolution or winding-up unless proportionate distributable amounts shall be
paid on account of the shares of Series B Preferred Stock, ratably, in proportion to the full distributable amounts for
which Holders and holders of any Parity Stock are entitled upon such liquidation, winding-up or dissolution, with the
amount allocable to each series of such stock determined on a pro rata basis of the aggregate liquidation preference of
the outstanding shares of each series and accumulated and unpaid dividends to which each series is entitled.

(d) After the payment to the Holders of full preferential amounts provided for in Sections 3(a), 3(b) and 3(c) hereof,
the Holders as such shall have no right or claim to any of the remaining assets of the Corporation.

4. Voting.

(a) Holders shall have no voting rights, except as set forth in this Section 4 or as expressly required by applicable state
law from time to time.

(b) If and whenever dividends payable on the Series B Preferred Stock are in arrears for six or more quarterly periods
whether or not consecutive, notwithstanding Section 3 of Article VI of the Certificate of Incorporation, the number of
directors constituting the Board of Directors will be increased by two and the holders of the Series B Preferred Stock
then outstanding, voting as a single class with the holders of all series of the preferred stock of the Corporation having
similar voting rights at the next regular or special meeting of the stockholders, shall have a right to elect those
additional directors to the Board of Directors until all accumulated and unpaid dividends on the Series B Preferred
Stock have been paid in full. Any director so elected by the Holders of Series B Preferred Stock may only be removed
by the vote of the Holders of record of the then outstanding shares of Series B Preferred Stock at a meeting of the
stockholders called for that purpose and any vacancy created by the removal of any such director or otherwise may be
filled only by the vote of the Holders of record of the then outstanding shares of Series B Preferred Stock. At such
time as all accumulated and unpaid dividends on the Series B Preferred Stock of the Corporation are paid, the holders
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(c) For so long as any shares of Series B Preferred Stock remain outstanding, the Corporation shall not, whether by
merger, consolidation or otherwise, without first obtaining the affirmative vote or written consent of the Holders of at
least a majority of the then outstanding shares of Series B Preferred Stock:

(i) alter, amend or repeal any provision of, or add any provision to this Certificate of Designations, the Corporation�s
Certificate of Incorporation or By-laws if such action would adversely alter, change or repeal the designations,
preferences, rights, privileges or powers of, or the restrictions provided for the benefit of, the Series B Preferred Stock;

(ii) authorize or designate any class or series of capital stock having rights on liquidation or as to distributions
(including dividends) senior to the Series B Preferred Stock; or authorize or issue any other equity security convertible
into or exercisable for any equity security, having preference over, as to liquidation preference, or being on parity
with, the Series B Preferred Stock; or

(iii) increase or decrease the total number of authorized or issued shares of Series B Preferred Stock, other than with
respect to an increase in authorized shares of Series B Preferred Stock for the purpose of paying dividends on the
outstanding shares of Series B Preferred Stock.

(d) In any case where the Holders are entitled to vote as a class with holders of all series of the preferred stock of the
Corporation having similar voting rights, each holder shall be entitled to one vote for each share of such preferred
stock (including the Series B Preferred Stock) held by such holder. In any case where the Holders are entitled to vote
as a class, each Holder shall be entitled to one vote for each share of the Series B Preferred Stock held by such Holder.

5. Forced Conversion.

(a) Subject to the terms of Section 7, the Corporation shall have the right, at its option, but until the Authorized Share
Increase is obtained, subject to a sufficient number of shares of Common Stock being available for issuance upon
conversion, to cause the Series B Preferred Stock in whole but not in part to be automatically converted into a number
of whole shares of Common Stock at the Series B Conversion Rate then in effect, with any resulting fractional shares
of Common Stock to be settled in accordance with Section 10 hereof (a �Forced Conversion�). The Corporation may
exercise its right to cause a Forced Conversion on a Forced Conversion Date (as defined below) pursuant to this
Section 5:

(i) on or prior to the three-year anniversary of the Series B Issue Date only if the Closing Sale Price of the Common
Stock exceeds 150% of the then prevailing Series B Conversion Price for at least 20 Trading Days in any consecutive
30 Trading Day period, including the last Trading Day of such 30 Trading Day period, ending on the Trading Day
prior to the Corporation�s issuance of a press release, as described in Section 5(b) hereof announcing the Corporation�s
exercise of its right to cause a Forced Conversion; or

(ii) after the three-year anniversary of the Series B Issue Date only if the Closing Sale Price of the Common Stock
exceeds 130% of the then prevailing Series B Conversion Price for at least 20 Trading Days in any consecutive 30
Trading Day period, including the last Trading Day of such 30 Trading Day period, ending on the Trading Day prior
to the Corporation�s issuance of a press release, as described in Section 5(b) hereof, announcing the Corporation�s
exercise of its right to cause a Forced Conversion.

(b) To exercise its right to cause a Forced Conversion described in Section 5(a) hereof, the Corporation must issue a
press release, in compliance with Section 15(a) hereof, prior to the opening of business on the first Trading Day
following any date on which the conditions described in Section 5(a) hereof are met, announcing such a Forced
Conversion. The Corporation shall also give notice by mail or by publication (with subsequent prompt notice by mail),
in either case in accordance with Section 15(b) hereof, to the Holders (not more than four Business Days after the date
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issues the press release described in this Section 5(a). The Corporation may not set a Forced Conversion Date on a
date that is between a Record Date and the corresponding Dividend Payment Date.

(c) In addition to any information required by applicable law or regulation, the press release and notice of a Forced
Conversion described in Section 5(b) shall state, as appropriate: (i) the Forced Conversion Date; (ii) the number of
shares of Common Stock to be issued upon conversion of each share of Series B Preferred Stock; (iii) the number of
shares of Series B Preferred Stock to be converted; (iv) that dividends on the Series B Preferred Stock to be converted
will cease to accumulate on the Forced Conversion Date and (v) the amount of any payment for accumulated and
unpaid dividends and the amount of any redemption premium (as referred to in Section 5(d)).

(d) On and after the Forced Conversion Date, dividends will cease to accumulate on the Series B Preferred Stock
called for a Forced Conversion and all rights of Holders will terminate except for the right to receive the whole shares
of Common Stock issuable upon conversion thereof at the Series B Conversion Rate then in effect and cash in lieu of
any fractional shares of Common Stock, settled in accordance with Section 10 hereof (or, in lieu thereof, cash or a
combination of cash and shares of Common Stock in accordance with Section 7), and with no right to any interim
dividends declared on the Common Stock. Notwithstanding the foregoing, if the Forced Conversion Date occurs on or
prior to the three-year anniversary of the Series B Issue Date, the Corporation shall pay to each Holder of Series B
Preferred Stock the following payments: (i) a payment equal to the aggregate amount of any accumulated and unpaid
dividends on the Series B Preferred Stock held by such Holder with respect to any dividend periods terminating on or
prior to the Forced Conversion Date and (ii) a redemption premium equal to the amount of any dividends on the
Series B Preferred Stock held by such Holder that such Holder would have been entitled to, with respect to any
dividend periods terminating after the Forced Conversion Date but on or prior to the three-year anniversary of the
Series B Issue Date, if such shares of Series B Preferred Stock had not otherwise been converted. Such payments
described in the preceding sentence shall be paid by the Corporation, at its sole option, in the form of (x) cash,
(y) shares of Common Stock, or (z) a combination of cash and shares of Common Stock distributed among the holders
of Series B Preferred Stock on a pro rata basis; provided, however, that shares of Common Stock issued in payment or
partial payment of such payments shall be valued for such purpose at 97% of the average of the Volume-Weighted
Average Price per share of Common Stock on the Trading Day immediately preceding the Forced Conversion Date.

6. Optional Conversion.

(a) Subject to the terms of Section 7, each Holder shall have the right, at its option, but until the Authorized Share
Increase is obtained, subject to a sufficient number of shares of Common Stock being available for issuance upon
conversion, and upon the circumstances set forth below, from the Series B Issue Date to convert any or all of such
Holder�s shares of Series B Preferred Stock into 5.7703 shares of Common Stock for each share of Series B Preferred
Stock, subject to adjustment as set forth in Section 8 hereof (such rate, the �Series B Conversion Rate� and such
conversion, an �Optional Conversion�), with any resulting fractional shares of Common Stock to be settled in
accordance with Section 10 hereof. A Holder may exercise such right only upon the occurrence of one of the
following:

(i) If during any calendar quarter beginning with the second calendar quarter after the Series B Issue Date, the Closing
Sale Price of the Common Stock for each of 20 or more Trading Days within any period of 30 consecutive trading
days ending on the last Trading Day of the immediately preceding calendar quarter exceeds 130% of the Series B
Conversion Price in effect on the last Trading Day of the immediately preceding calendar quarter.

(ii) If during the 5 consecutive business days immediately after any 5 consecutive Trading Day period (the �Preferred
Measurement Period�) in which the average daily Volume-Weighted Average Price per share of Series B Preferred
Stock during the Preferred Measurement Period was equal to or less than 97% of the average daily Conversion Value
during the Preferred Measurement Period.
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(iv) The Corporation is party to a consolidation, amalgamation, statutory arrangement, merger or binding share
exchange pursuant to which the Common Stock would be converted into or exchanged for, or would constitute, solely
the right to receive, cash, securities or other property.

Upon the occurrence of any event described in Section 6(a)(iii) or Section 6(a)(iv) above, a Holder may convert its
Series B Preferred Stock at any time during the period that begins on, and includes, the 30th calendar day before the
date the Corporation originally publicly announces as the anticipated effective date of the transaction and ends on, and
includes, the 40th calendar day after the actual effective date of the transaction.

(b) Shares of Series B Preferred Stock surrendered for conversion during the period between the close of business on
any Dividend Record Date and the close of business on the Business Day immediately preceding the applicable
Dividend Payment Date must be accompanied by a payment in cash equal to the dividend payable on the Series B
Preferred Stock on that Dividend Payment Date (excluding any dividends in arrears). A Holder on a Dividend Record
Date who (or whose transferee) tenders any share for conversion on the corresponding Dividend Payment Date shall
receive the dividend payable by the Corporation on the Series B Preferred Stock on that date, and the converting
holder shall not be required to include payment in the amount of such dividend upon surrender of shares of Series B
Preferred Stock for conversion. Except as provided in this Section 6(b), upon a conversion at the option of the Holder
pursuant to this Section 6, the Corporation shall make no payment or allowance for unpaid dividends, whether or not
in arrears, upon conversion of Series B Preferred Stock or for dividends on the shares of Common Stock issued upon
such conversion.

(c) Mechanics of Conversion.

(i) In order for a Holder of Series B Preferred Stock to convert shares of Series B Preferred Stock into shares of
Common Stock, such Holder shall surrender the certificate or certificates for such shares of Series B Preferred Stock,
at the office of the Transfer Agent (or at the principal office of the Corporation if the Corporation serves as its own
transfer agent), together with written notice that such Holder elects to convert all or any number of the shares of the
Series B Preferred Stock represented by such certificate or certificates. Such notice shall state such Holder�s name or
the names of the nominees in which such Holder wishes the certificate or certificates for shares of Common Stock to
be issued. If required by the Corporation, certificates surrendered for conversion shall be endorsed or accompanied by
a written instrument or instruments of transfer, in form satisfactory to the Corporation, duly executed by the registered
Holder or such Holder�s attorney duly authorized in writing. The date of receipt of such certificates and notice by the
Transfer Agent (or by the Corporation if the Corporation serves as its own transfer agent) shall be the conversion date
(�Conversion Date�), and the shares of Common Stock issuable upon conversion of the shares represented by such
certificate shall be deemed to be outstanding of record as of such date. The Corporation shall, as soon as practicable
after the Conversion Date, issue and deliver at such office to such Holder of Series B Preferred Stock, or to such
Holder�s nominees, a certificate or certificates for the number of shares of Common Stock to which such Holder shall
be entitled, if any, together with cash in lieu of any fraction of a share.

(ii) Upon any such conversion, no adjustment to the Series B Conversion Price shall be made for any declared or
accrued but unpaid dividends on the Common Stock delivered upon conversion.

(iii) All shares of Series B Preferred Stock which shall have been surrendered for conversion as herein provided shall
no longer be deemed to be outstanding and all rights with respect to such shares, including the rights, if any, to receive
notices and to vote, shall immediately cease and terminate on the Conversion Date, except only the right of the
Holders thereof to receive shares of Common Stock in exchange therefor and payment of any dividends declared but
unpaid thereon and/or cash as provided for in Section 7. Any shares of Series B Preferred Stock so converted shall be
retired and cancelled and shall not be reissued as shares of such series, and the Corporation (without the need for
stockholder action) may from time to time take such appropriate action as may be necessary to reduce the authorized
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(iv) The Corporation shall pay any and all issue and other taxes that may be payable in respect of any issuance or
delivery of shares of Common Stock upon conversion of shares of Series B Preferred Stock pursuant to this Section 6.
The Corporation shall not, however, be required to pay any tax which may be payable in respect of any transfer
involved in the issuance and delivery of shares of Common Stock in a name other than that in which the shares of
Series B Preferred Stock so converted were registered, and no such issuance or delivery shall be made unless and until
the person or entity requesting such issuance has paid to the Corporation the amount of any such tax or has
established, to the satisfaction of the Corporation, that such tax has been paid.

7. Optional Settlement of Conversion.  Pursuant to a Forced Conversion described in Section 5, an Optional
Conversion described in Section 6 or a conversion upon a Fundamental Change described in Section 9(a), the
Corporation shall have the right, at its option, subject to applicable law and to the extent permitted by any credit
facility to which the Corporation is then a party, to satisfy such entire conversion obligation in cash or through a
combination of cash and shares of Common Stock. If the Corporation elects to exercise such right, it shall deliver to
the applicable Holder or Holders, for each share of Series B Preferred Stock to be converted, and in lieu of any other
conversion rights in respect thereof:

(a) cash in an amount equal to the sum of the Daily Conversion Values for each of the 20 Trading Days in the
applicable Conversion Measurement Period; or

(b) a combination of cash and shares of Common Stock in the following amounts: with respect to each of the 20
Trading Days in the applicable Conversion Measurement Period, (A) the Daily Partial Cash Amount plus (B) that
number of shares of Common Stock equal to (1) the Daily Conversion Value minus the Daily Partial Cash Amount
divided by (2) the Volume-Weighted Average Price per share of Common Stock.

8. Anti-dilution Adjustments.

(a) The Series B Conversion Rate shall be subject to the following adjustments from time to time:

(i) Adjustment for Stock Splits and Combinations. If the Corporation shall at any time or from time to time after the
Series B Issue Date effect a subdivision of the outstanding Common Stock, the Series B Conversion Rate then in
effect immediately before that subdivision shall be proportionately increased. If the Corporation shall at any time or
from time to time after the Series B Issue Date combine the outstanding shares of Common Stock, the Series B
Conversion Rate then in effect immediately before the combination shall be proportionately decreased. Any
adjustment under this paragraph shall become effective at the close of business on the date the subdivision or
combination becomes effective.

(ii) Adjustment for Certain Dividends and Distributions. In the event the Corporation at any time, or from time to time
after the Series B Issue Date shall make or issue, or fix a record date for the determination of holders of Common
Stock entitled to receive, a dividend or other distribution payable in additional shares of Common Stock, then and in
each such event the Series B Conversion Rate then in effect immediately before such event shall be increased as of the
time of such issuance or, in the event such a record date shall have been fixed, as of the close of business on such
record date, by dividing the Series B Conversion Rate then in effect by a fraction (x) the numerator of which shall be
the total number of shares of Common Stock issued and outstanding immediately prior to the time of such issuance or
the close of business on such record date, and (y) the denominator of which shall be the total number of shares of
Common Stock issued and outstanding immediately prior to the time of such issuance or the close of business on such
record date plus the number of shares of Common Stock issuable in payment of such dividend or distribution; such
increase to become effective immediately after the opening of business on the day following such record date.
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cash in part which is provided for in Section 8(a)(v) hereof) immediately after the close of business on such date for
determination, the Series B Conversion Rate shall be increased by multiplying the Series B Conversion Rate in effect
immediately prior to the close of business on the date fixed for determination of the stockholders of the Corporation
entitled to receive such distribution by a fraction, (A) the numerator of which shall be equal to the Market Value as of
the date fixed for such determination and (B) the denominator of which shall be equal to the Market Value as of the
date fixed for such determination less the per share amount of the distribution. Notwithstanding the foregoing, in no
event will the Series B Conversion Rate be adjusted to an amount that is more than 7.5014 in connection with this
Section 8(a)(iii) (subject to adjustments from time to time in accordance with the other provisions of this Section 8).

(iv) Stock Purchase Rights. In case the Corporation shall issue to all holders of its Common Stock rights, options or
warrants, entitling them to subscribe for or purchase shares of Common Stock or securities convertible into or
exchangeable for shares of Common Stock for a period expiring within 60 days from the date of issuance of such
rights, options or warrants at a price per share of Common Stock less than the Market Value as of the date fixed for
the determination of stockholders of the Corporation entitled to receive such rights, options or warrants (other than
pursuant to a dividend reinvestment, share purchase or similar plan), the Series B Conversion Rate in effect at the
opening of business on the day following the date fixed for such determination shall be increased by dividing such
Series B Conversion Rate by a fraction, the numerator of which shall be the number of shares of Common Stock
outstanding at the close of business on the date fixed for such determination plus the number of shares of Common
Stock which the aggregate consideration expected to be received by the Corporation upon the exercise, conversion or
exchange of such rights, options or warrants (as determined in good faith by the Board of Directors, whose
determination shall be conclusive and described in a Board resolution) would purchase at such Market Value and the
denominator of which shall be the number of shares of Common Stock outstanding at the close of business on the date
fixed for such determination plus the number of shares of Common Stock so offered for subscription or purchase,
either directly or indirectly, such increase to become effective immediately after the opening of business on the day
following the date fixed for such determination; provided, however, that no such adjustment of Series B Conversion
Rate shall be made if the Holders would be entitled to receive such rights, options or warrants upon conversion at any
time of shares of Series B Preferred Stock into Common Stock; provided further, however, that if any of the foregoing
rights, options or warrants is only exercisable upon the occurrence of a specified event, then the Series B Conversion
Rate will not be adjusted until such specified event occurs.

(v) Debt, Asset or Security Distributions. In case the Corporation shall, by dividend or otherwise, distribute to all
holders of its Common Stock evidences of its indebtedness, assets or securities (but excluding any dividend or
distributions referred to in Section 8(a)(ii), 8(a)(iii) or 8(a)(iv)), the Series B Conversion Rate shall be increased by
multiplying the Series B Conversion Rate in effect immediately prior to the close of business on the date fixed for the
determination of stockholders of the Corporation entitled to receive such distribution by a fraction, (A) the numerator
of which shall be the Market Value of a share of Common Stock as of the date fixed for such determination and
(B) the denominator of which shall be the Market Value of a share of Common Stock as of the date fixed for such
determination less the then Fair Market Value (as determined in good faith by the Board of Directors, whose
determination shall be conclusive and described in a Board resolution) of the portion of the assets or evidences of
indebtedness so distributed applicable to one share of Common Stock, such adjustment to become effective
immediately prior to the opening of business on the day following the date fixed for the determination of stockholders
of the Corporation entitled to receive such distribution.

(vi) Adjustment for Merger or Reorganization, Etc.

(a) If there shall occur any reorganization, recapitalization, consolidation or merger involving the Corporation in
which the Common Stock is converted into or exchanged for securities, cash or other property (excluding a merger
solely for the purpose of changing the Corporation�s jurisdiction of
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incorporation), then, following any such reorganization, recapitalization, consolidation or merger, in each case
pursuant to which shares of Common Stock would be converted into or exchanged for, or would constitute solely the
right to receive, cash, securities or other property, each share of Series B Preferred Stock shall be convertible into the
kind and amount of securities, cash or other property which a holder of the number of shares of Common Stock of the
Corporation issuable upon conversion of one share of Series B Preferred Stock immediately prior to such
reorganization, recapitalization, consolidation or merger would have been entitled to receive pursuant to such
transaction (assuming the Corporation elects to satisfy the conversion obligation solely in shares of Common Stock);
and, in such case, appropriate adjustment (as determined in good faith by the Board of Directors) shall be made in the
application of the provisions in this Section 8 set forth with respect to the rights and interest thereafter of the Holders
of the Series B Preferred Stock, to the end that the provisions set forth in this Section 8 (including provisions with
respect to changes in and other adjustments of the Series B Conversion Rate) shall thereafter be applicable, as nearly
as reasonably may be, in relation to any shares of stock or other property thereafter deliverable upon the conversion of
the Series B Preferred Stock. However, at and after the effective time of the transaction, the Corporation or the
surviving entity will continue to be able to elect to settle conversions entirely or partially in cash as provided in
Section 7 hereof. In the event of such an election following the effective time, the Daily Conversion Value will be
calculated based on the fair value of the cash, securities or other property into which the Common Stock is converted.

(B) In the event holders of Common Stock have the opportunity to elect the form of consideration to be received in
any transaction described by this Section 8(a)(vi), the Corporation shall make adequate provision whereby the Holders
shall have a reasonable opportunity to determine the form of consideration into which all of the Series B Preferred
Stock, treated as a single class, shall be convertible from and after the effective date of such transaction. The
determination: (i) will be made by Holders representing a plurality of shares of Series B Preferred Stock participating
in such determination, (ii) will be subject to any limitations to which all of the holders of Common Stock are subject,
including, but not limited to, pro rata reductions applicable to any portion of the consideration payable in such
transaction and (iii) will be conducted in such a manner as to be completed by the date which is the earlier of: (1) the
deadline for elections to be made by holders of Common Stock, and (2) two Trading Days prior to the anticipated
effective date of such transaction.

(vii) Tender and Exchange Offers. In the case that a tender or exchange offer made by the Corporation for all or any
portion of the Common Stock shall expire and such tender or exchange offer (as amended through the expiration
thereof) shall require the payment to stockholders of the Corporation (based on the acceptance, up to any maximum
specified in the terms of the tender or exchange offer, of Purchased Shares (as defined below)) of an aggregate
consideration having a Fair Market Value (as determined in good faith by the Board of Directors, whose
determination shall be conclusive and described in a Board Resolution) per share of the Common Stock that exceeds
the Closing Sale Price of the Common Stock on the Trading Day next succeeding the last date on which tenders or
exchanges may be made pursuant to such tender or exchange offer, then, immediately prior to the opening of business
on the day after the last day (such day, the �Expiration Time�) tenders could have been made pursuant to such tender or
exchange offer (as amended through the expiration thereof), the Series B Conversion Rate shall be increased by
dividing the Series B Conversion Rate immediately prior to the close of business on the Expiration Time by a fraction
(1) the numerator of which shall be equal to (x) the product of (A) the Market Value as of the date of the Expiration
Time and (B) the number of shares of Common Stock outstanding (including any Purchased Shares (as defined
below)) on the Expiration Time less (y) the Fair Market Value (determined as aforesaid) of all cash and any other
consideration payable to stockholders of the Corporation pursuant to the tender or exchange offer (assuming the
acceptance, up to any maximum specified in the terms of the tender or exchange offer, of Purchased Shares (as
defined below)), and (2) the denominator of which shall be equal to the product of (x) the Market Value as of the
Expiration Time and (y) the number of shares of Common Stock outstanding (including any Purchased Shares (as
defined below)) on the Expiration Time less the number of all shares validly
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tendered, not withdrawn and accepted for payment on the Expiration Time (such validly tendered shares, up to any
such maximum, being referred to as the �Purchased Shares�).

(b) Exceptions to Adjustment. The applicable Series B Conversion Rate shall not be adjusted:

(i) upon the issuance of any shares of the Common Stock pursuant to any present or future plan providing for the
reinvestment of dividends or interest payable on the Corporation�s securities and the investment of additional optional
amounts in shares of Common Stock under any plan;

(ii) upon the issuance of any shares of the Common Stock or options or rights to purchase those shares pursuant to any
present or future employee, director or consultant benefit plan or program of or assumed by the Corporation or any of
its Subsidiaries;

(iii) upon the issuance of any shares of the Common Stock pursuant to any option, warrant, right or exercisable,
exchangeable or convertible security outstanding as of the Series B Issue Date;

(iv) for a change in the par value or no par value of the Common Stock;

(v) for accumulated and unpaid dividends; or

(vi) upon the issuance or triggering of any stockholder rights pursuant to any stockholder rights plan adopted by the
Corporation and/or its stockholders.

(c) If the Corporation distributes rights or warrants (other than those referred to above in Section 8(a)(iv) hereof) pro
rata to the holders of Common Stock, so long as such rights or warrants have not expired or been redeemed by the
Corporation, the Holder of any shares of Series B Preferred Stock surrendered for conversion shall be entitled to
receive upon such conversion, in addition to the shares of Common Stock then issuable upon such conversion
(assuming the Corporation elects to satisfy the conversion obligation solely in shares of Common Stock) (the
�Conversion Shares�), a number of rights or warrants to be determined as follows:

(i) if such conversion occurs on or prior to the date for the distribution to the holders of rights or warrants of separate
certificates evidencing such rights or warrants (the �Distribution Date�), the same number of rights or warrants to which
a holder of a number of shares of Common Stock equal to the number of Conversion Shares is entitled at the time of
such conversion in accordance with the terms and provisions applicable to the rights or warrants; and

(ii) if such conversion occurs after the Distribution Date, the same number of rights or warrants to which a holder of
the number of shares of Common Stock into which such Series B Preferred Stock was convertible (assuming the
Corporation elects to satisfy the conversion obligation solely in shares of Common Stock) immediately prior to such
Distribution Date would have been entitled on such Distribution Date had such Series B Preferred Stock been
converted immediately prior to such Distribution Date in accordance with the terms and provisions applicable to the
rights and warrants.

The Series B Conversion Rate shall not be subject to adjustment on account of any declaration, distribution or exercise
of such rights or warrants.

(d) De Minimis Adjustments. Notwithstanding anything herein to the contrary, no adjustment under this Section 8
need be made to the Series B Conversion Rate unless such adjustment would require an increase or decrease of at least
one percent (1.0%) of the Series B Conversion Rate then in effect. Any lesser adjustment shall be carried forward and
shall be made at the time of and together with the next subsequent adjustment, if any, which, together with any
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Conversion Rate shall be calculated to the nearest 1/10,000th of a share of Common Stock (or if there is not a nearest
1/10,000th of a share to the next lower 1/10,000th of a share).

(e) No Downward Adjustment. Other than pursuant to Section 8(a)(i), no adjustment to the Series B Conversion Rate
will be made if such conversion will result in a decrease in the Series B Conversion Rate.

(f) Tax-Related Adjustments. The Corporation may make such increases in the Series B Conversion Rate, in addition
to those required by this Section 8, as the Board of Directors considers advisable in order to avoid or diminish any
income tax to any holders of shares of Common Stock resulting from any dividend or distribution of stock or issuance
of rights or warrants to purchase or subscribe for stock or from any event treated as such for income tax purposes. In
the event the Corporation elects to make such an increase in the Series B Conversion Rate, the Corporation will
comply with the requirements of Rule 14e-1 under the Exchange Act, and any other securities laws and regulations
thereunder if and to the extent that such laws and regulations are applicable in connection with the increase of the
Series B Conversion Rate.

(g) Certificate of Adjustments. Subject to subsection (c) above, upon the occurrence of each adjustment or
readjustment of the Series B Conversion Price pursuant to this Section 8, the Corporation shall promptly compute
such adjustment or readjustment in accordance with the terms hereof and furnish to each Holder of Series B Preferred
Stock a certificate setting forth such adjustment or readjustment and showing in detail the facts upon which such
adjustment or readjustment is based. Subject to subsection (c) above, the Corporation shall, upon the written request at
any time of a Holder, furnish or cause to be furnished to such Holder a certificate setting forth (i) the Series B
Conversion Price then in effect, and (ii) the number of shares of Common Stock and the amount, if any, of other
securities, cash or property which then would be received upon the conversion of Series B Preferred Stock.

(h) Notice of Record Date. In the event:

(i) the Corporation shall take a record of the holders of its Common Stock (or other stock or securities at the time
issuable upon conversion of the Series B Preferred Stock) for the purpose of entitling or enabling them to receive any
dividend or other distribution, or to receive any right to subscribe for a purchase any shares of stock of any class or
any other securities, or to receive any other right, or

(ii) of any capital reorganization of the Corporation, any reclassification of the Common Stock of the Corporation, any
consolidation or merger of the Corporation with or into another corporation (other than a consolidation or merger in
which the Corporation is the surviving entity and its Common Stock is not converted into or exchanged for any other
securities or property), or any transfer of all or substantially all of the assets of the Corporation, or

(iii) of the voluntary or involuntary dissolution, liquidation or winding-up of the Corporation, then,

and in each such case, the Corporation will mail or cause to be mailed to the Holders of the Series B Preferred Stock a
notice specifying, as the case may be, (A) the record date for such dividend, distribution or right, and the amount and
character of such dividend, distribution or right, or (B) the effective date on which such reorganization,
reclassification, consolidation, merger, transfer, dissolution, liquidation or winding-up is anticipated to take place, and
the time, if any is to be fixed, as of which the holders of record of Common Stock (or such other stock or securities at
the time issuable upon the conversion of the Series B Preferred Stock) shall be entitled to exchange their shares of
Common Stock (or such other stock or securities) for securities or other property deliverable upon such
reorganization, reclassification, consolidation, merger, transfer, dissolution, liquidation or winding-up. Such notice
shall be mailed at least 10 days prior to the record date or anticipated effective date for the event specified in such
notice.
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(i) Before taking any action which would cause an adjustment reducing the Series B Conversion Price below the then
par value of the shares of Common Stock issuable upon conversion of the Series B Preferred Stock, the Corporation
will take any corporate action which may, in the opinion of its counsel, be necessary in order that the Corporation may
validly and legally issue fully paid and nonassessable shares of Common Stock at such adjusted Series B Conversion
Price.

9. Fundamental Change; Make-Whole Fundamental Change.

(a) Upon the occurrence of a Fundamental Change, in the event that the Market Value as of the Effective Date of any
Fundamental Change multiplied by the Series B Conversion Rate then in effect is less than the Liquidation Preference,
each Holder shall have the option (the �Fundamental Change Option�), but until the Authorized Share Increase and, as
applicable, the Share Issuance Approval, is obtained, the Corporation�s ability to issue shares of its common stock shall
be subject to a sufficient number of shares of Common Stock being available for issuance upon conversion, to convert
all of such Holder�s outstanding shares of Series B Preferred Stock into validly issued, fully paid and nonassessable
shares of Common Stock at an adjusted Series B Conversion Rate equal to (subject Section 9(d) below) the lesser of
(x) the Liquidation Preference, divided by the Market Value as of the Effective Date and (y) 11.5406 (subject to
adjustment for stock dividends, splits and combinations and similar transactions). The Fundamental Change Option
must be exercised, if at all, during the period of not less than 30 days nor more than 60 days after the Fundamental
Change Notice Date (as defined below) and the Series B Preferred Stock shall be deemed to be convertible during
such period to the extent the Series B Preferred Stock is not otherwise convertible as provided in Section 6 hereof. In
lieu of issuing the shares of Common Stock issuable upon conversion in the event of a Fundamental Change, the
Corporation may, at its option, make a cash payment to converting Holders equal to (with respect to each applicable
share of Series B Preferred Stock) the Liquidation Preference, plus accrued but unpaid dividends.

(b) In the event of a Fundamental Change, within ten (10) Trading Days after the Effective Date, the Corporation shall
give notice of such Fundamental Change, in accordance with Section 15(b) hereof, to each record holder (such date of
notice, the �Fundamental Change Notice Date�). Each such notice shall state: (i) that a Fundamental Change has
occurred; (ii) the last day on which the Fundamental Change Option may be exercised (such date, an �Expiration Date�)
pursuant to the terms hereof; (iii) the procedures that Holders must follow to exercise the Fundamental Change
Option; (iv) the name and address of the Transfer Agent; and (v) any additional information as may reasonably be
required to be included in such notice. If a Fundamental Change is a Make-Whole Fundamental Change, then the
Corporation shall have also used its best efforts to, at least thirty (30) calendar days before the anticipated Effective
Date of such Make-Whole Fundamental Change, mail to each Holder written notice of, and publicly announce, in
accordance with Section 15 hereof, the anticipated Effective Date of such proposed Make-Whole Fundamental
Change, which notice, announcement and publication shall also have stated the proposed increase in the Series B
Conversion Rate (as calculated in accordance with Section 9(d) below).

(c) Subject to Section 16(a) hereof, on or before the applicable Expiration Date, each Holder wishing to exercise its
conversion right pursuant to Section 9(a) shall surrender the certificate or certificates representing the shares of
Series B Preferred Stock to be converted, in the manner and at the place designated in the notice described in
Section 9(b), and the cash or shares of Common Stock due to such Holder shall be delivered promptly to the Person
whose name appears on such certificate or certificates as the owner thereof and the shares represented by each
surrendered certificate shall be returned to authorized but unissued shares. Upon surrender (in accordance with the
notice described in Section 9(b) hereof) of the certificate or certificates representing any shares of Series B Preferred
Stock to be so converted (properly endorsed or assigned for transfer, if the Corporation shall so require and the notice
shall so state), such shares shall be converted by the Corporation at the adjusted Series B Conversion Rate, if
applicable, as described in Section 9(b) hereof. Each converting Holder shall be deemed to be the holder of record of
Common Stock issuable upon conversion of such Holder�s Series B

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 421



B-13

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 422



Table of Contents

Preferred Stock notwithstanding that the share register of the Corporation shall then be closed or that certificates
representing such Common Stock shall not then be actually delivered to such Holder.

(d) Make-Whole Fundamental Change.

(i) Notwithstanding anything in this Section 9 to the contrary, if a Fundamental Change is a Make-Whole
Fundamental Change, the Series B Conversion Rate applicable to each share of Series B Preferred Stock that is
surrendered for conversion, in accordance with this Section 9, at any time during the period that begins on, and
includes, the date that is thirty (30) calendar days prior to the date the Corporation publicly announces as the
anticipated effective date of such Make-Whole Fundamental Change and ends on, and includes, the date that is forty
(40) calendar days after the Effective Date of such Make-Whole Fundamental Change, shall (but until the Authorized
Share Increase is obtained, the Corporation�s ability to issue shares of its common stock shall be subject to a sufficient
number of shares being available for issuance upon conversion) be increased to an amount equal to the Series B
Conversion Rate that would, but for this Section 9(d) otherwise apply to such shares of Series B Preferred Stock
pursuant to this Section 9, plus an amount equal to the Make-Whole Applicable Increase; provided, however, that
such increase to the Series B Conversion Rate shall not apply if such Make-Whole Fundamental Change is announced
by the Corporation but is not consummated.

(ii) As used herein, �Make-Whole Applicable Increase� shall mean, with respect to a Make-Whole Fundamental
Change, an amount equal to:

(A) the excess, if any, of (1) the average daily Volume-Weighted Average Price per share of Series B Preferred Stock
for the five consecutive Trading Days immediately preceding the public announcement of the Make-Whole
Fundamental Change over (2) the product of (x) the Market Value per share of Common Stock for the five
consecutive Trading Days immediately preceding the public announcement of the Make-Whole Fundamental Change
and (y) the then prevailing Series B Conversion Rate; divided by

(B) the Applicable Price (as defined below).

(iii) As used herein, �Applicable Price � shall have the following meaning with respect to a Make-Whole Fundamental
Change: (a) if such Make-Whole Fundamental Change constitutes a Common Stock Make-Whole Fundamental
Change and the consideration for the Common Stock in such Make-Whole Fundamental Change consists solely of
cash, then the �Applicable Price� with respect to such Make-Whole Fundamental Change shall be equal to the cash
amount paid per share of Common Stock in such Make-Whole Fundamental Change; (b) if such Make-Whole
Fundamental Change constitutes an Asset Sale Make-Whole Fundamental Change and the consideration paid for the
property and assets of the Corporation or the Subsidiaries consists solely of cash, then the �Applicable Price� with
respect to such Make-Whole Fundamental Change shall be equal to the cash amount paid for the property and assets
of the Corporation, expressed as an amount per share of Common Stock outstanding on the Effective Date of such
Make-Whole Fundamental Change; and (c) in all other circumstances, the �Applicable Price� with respect to such
Make-Whole Fundamental Change shall be equal to the average of the Closing Sale Prices per share of Common
Stock for the five (5) consecutive Trading Days immediately preceding the public announcement of such Make-Whole
Fundamental Change, which average shall be appropriately adjusted by the Board of Directors, in its good faith
determination (which determination shall be described in a Board Resolution), to account for any adjustment, pursuant
hereto, to the Series B Conversion Rate that shall become effective, or any event requiring, pursuant hereto, an
adjustment to the Series B Conversion Rate where the Ex Date of such event occurs, at any time during such five
(5) consecutive Trading Days.

(iv) In no event shall the Series B Conversion Rate applicable to any security be increased pursuant to a Make-Whole
Fundamental Change to the extent, but only to the extent, such increase shall cause the Series B Conversion Rate
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(v) The consideration due upon a conversion of shares of Series B Preferred Stock by a Holder shall be paid as soon as
practicable after the Conversion Date of such conversion, but in no event later than the third Business Day after the
later of: (1) the date such Holder surrenders such shares of Series B Preferred Stock for such conversion and (2) the
Effective Date of the applicable Make-Whole Fundamental Change.

(e) The rights of Holders pursuant to this Section 9 are in addition to, and not in lieu of, the rights of Holders provided
for in Section 6 hereof.

10. Fractional Shares.  No fractional shares of Common Stock shall be issued to Holders. In lieu of any fraction of a
share of Common Stock that would otherwise be issuable in respect of the aggregate number of shares of the Series B
Preferred Stock surrendered by a Holder upon a conversion or issuable to a Holder in respect of a stock dividend made
in shares of Common Stock, such Holder shall have the right to receive an amount in cash (computed to the nearest
cent) equal to the same fraction of (a) in the case of any payment of a stock dividend, the Closing Sale Price on the
Trading Day next preceding the issuance of such Common Stock or (b) in the case of Common Stock issuable upon
conversion, the Closing Sale Price on the Trading Day next preceding the date of conversion.

11. Consolidation, Merger and Sale of Assets.

(a) The Corporation, without the consent of the Holders, may consolidate with or merge into any other Person or
convey, transfer or lease all or substantially all its assets to any Person or may permit any Person to consolidate with
or merge into, or transfer or lease all or substantially all its properties to, the Corporation; provided, however, that (i)
the successor, transferee or lessee is organized under the laws of the United States or any political subdivision thereof;
(ii) the shares of Series B Preferred Stock will become shares of such successor, transferee or lessee, having in respect
of such successor, transferee or lessee the same powers, preferences and relative participating, optional or other
special rights and the qualification, limitations or restrictions thereon, the Series B Preferred Stock had immediately
prior to such transaction; and (iii) the Corporation delivers to the Transfer Agent an certificate signed by two officers
of the Corporation and a written opinion of legal counsel, acceptable to the Transfer Agent, stating that such
transaction complies with this Certificate of Designations.

(b) Upon any consolidation by the Corporation with, or merger by the Corporation into, any other Person or any
conveyance, transfer or lease of all or substantially all the assets of the Corporation as described in Section 11(a)
above, the successor resulting from such consolidation or into which the Corporation is merged or the transferee or
lessee to which such conveyance, transfer or lease is made, will succeed to, and (except in the case of a lease) be
substituted for, and may exercise every right and power of, the Corporation under the shares of Series B Preferred
Stock, and thereafter, except in the case of a lease, the predecessor (if still in existence) will be released from its
obligations and covenants with respect to the Series B Preferred Stock.

12. SEC Reports.  Whether or not the Corporation is required to file reports with the SEC, if any shares of Series B
Preferred Stock are outstanding, the Corporation will file with the SEC all such reports and other information as it
would be required to file with the SEC by Section 13(a) or 15(d) under the Exchange Act. The Corporation will
supply each Holder of Series B Preferred Stock, upon the request of such Holder, and without cost to such Holder,
copies of such reports or other information.

13. Definitions.

(a) �AMEX� means the American Stock Exchange.

(b) �Applicable Price� shall have the meaning ascribed thereto in Section 9(d) hereof.

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 425



(c) �Asset Sale Make-Whole Fundamental Change� shall have the meaning ascribed to it in the definition of
�Make-Whole Fundamental Change� in this Section 13.

(d) �Authorized Share Increase� shall have the meaning ascribed thereto in Section 16(e) hereof.

(e) �Board of Directors� shall have the meaning ascribed thereto in the preamble hereof.
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(f) �Business Day� means any day other than a Saturday or Sunday or any other day on which banks in the City of New
York are authorized or required bylaw or executive order to close.

(g) �Capital Stock� of any Person means any and all shares, interests, participations or other equivalents however
designated of corporate stock or other equity participations, including partnership interests, whether general or limited,
of such Person and any rights (other than debt securities convertible or exchangeable into an equity interest), warrants
or options to acquire an equity interest in such Person.

(h) The �Closing Sale Price� of Common Stock on any date means the closing sale price per share (or if no closing sale
price is reported, the average of the closing bid and ask prices or, if more than one in either case, the average of the
average closing bid and the average closing ask prices) on such date as reported on AMEX or such other United States
securities exchange on which the Common Stock is traded (or, if the Common Stock is not listed on a United States
national or regional securities exchange, as reported by the principal market on which the Common Stock is traded).
In the absence of such a quotation, the Closing Sale Price of the Common Stock will be an amount determined by a
nationally recognized investment banking firm (unaffiliated with the Corporation) retained for this purpose.

(i) �Common Stock� shall mean the common stock, par value $0.001 per share, of the Corporation, or any other class of
stock resulting from successive changes or reclassifications of such common stock consisting solely of changes in par
value, or from par value to no par value, or as a result of a subdivision, combination, merger, consolidation or similar
transaction in which the Corporation is a constituent corporation.

(j) �Common Stock Make-Whole Fundamental Change� shall have the meaning ascribed to it in the definition of
�Make-Whole Fundamental Change� in this Section 13.

(k) �Conversion Date� shall have the meaning ascribed thereto in Section 6(c) hereof. (l) �Conversion Measurement
Period� means the 20 consecutive Trading Days beginning on, and including, the third Trading Day following the
Forced Conversion Date pursuant to Section 5 or the Conversion Date pursuant to Section 6, as applicable.

(m) �Conversion Shares� shall have the meaning ascribed thereto in Section 8(c) hereof.

(n) �Conversion Value� per share of Series B Preferred Stock on a Trading Day means the product of (1) the Closing
Sale Price per share of Common Stock and (2) the Series B Conversion Rate for a share of Series B Preferred Stock in
effect on that Trading Day.

(o) �Corporation� shall have the meaning ascribed thereto in the preamble hereof.

(p) �Daily Conversion Value,� means, with respect to a Trading Day, one-twentieth (1/20) of the product of (1) the then
applicable Series B Conversion Rate in effect on such Trading Day and (2) the daily Volume-Weighted Average Price
per share of Common Stock on that Trading Day.

(q) �Daily Partial Cash Amount� means, as to the Series B Preferred Stock per share on a Trading Day, the amount of
cash equal to (1) if expressed as a total dollar amount per share of Series B Preferred Stock (which amount shall be no
greater than the amount set forth in Section 7(a)), such total dollar amount divided by twenty or (2) if expressed as a
percentage of the Daily Conversion Value, such percentage multiplied by the Daily Conversion Value.

(r) �Delayed Dividends� shall have the meaning ascribed thereto in Section 2(g) hereof.

(s) �Depositary� shall mean Depository Trust Company (�DTC�) or its successor depositary.
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(t) �Distribution Date� shall have the meaning ascribed thereto in Section 8(c)(i) hereof.

(u) �Dividend Payment Date� shall mean January 15, April 15, July 15 and October 15 of each year (or the next
succeeding Business Day if such date is not a Business Day), commencing after the first full calendar following the
Series B Issue Date.

(v) �Dividend Rate� shall have the meaning ascribed thereto in Section 2(a) hereof.
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(w) �Dividend Record Date� shall mean (i) with respect to a dividend payment other than Delayed Dividends, the first
calendar day (or the next succeeding Business Day if such day is not a Business Day) of the calendar month in which
such Dividend Payment Date falls and (ii) with respect to Delayed Dividends, the record date selected pursuant to
Section 1(g) hereof.

(x) �Dividended Stock� shall have the meaning ascribed thereto in Section 2A(b) hereof.

(y) �DTC� shall have the meaning ascribed to it in the definition of �Depositary� in this Section 13.

(z) �Effective Date� shall mean the date on which a Fundamental Change or Make-Whole Fundamental Change event
occurs.

(aa) �Ex Date� shall mean, with respect to any issuance or distribution, the first date on which the Common Stock
trades, regular way, on AMEX or other principal U.S. securities exchange or quotation system on which the Common
Stock is listed or quoted at that time, without the right to receive the issuance or distribution.

(bb) �Exchange Act� shall mean the Securities Exchange Act of 1934, as amended, and the rules and regulations
promulgated thereunder.

(cc) �Excluded Transaction� shall have the meaning ascribed to it in the definition of �Fundamental Change� in this
Section 13.

(dd) �Expiration Time� shall have the meaning ascribed thereto in Section 8(a)(i) hereof.

(ee) �Fair Market Value� means the amount that a willing buyer would pay a willing seller in an arm�s length transaction.

(ff) �Forced Conversion� shall have the meaning ascribed thereto in Section 5(a) hereof.

(gg) �Forced Conversion Date� shall have the meaning ascribed thereto in Section 5(b) hereof.

(hh) �Fundamental Change� means the occurrence of any of the following:

(i) the sale, lease or transfer, in one or a series of related transactions, of all or substantially all of the Corporation�s
assets (determined on a consolidated basis) to any �person� or �group� (as such terms are used in Section 13(d)(3) of the
Exchange Act);

(ii) the adoption of a plan the consummation of which would result in the liquidation or dissolution of the Corporation;

(iii) the acquisition, directly or indirectly, by any �person� or �group� (as such terms are used in Section 15(d)(3) of the
Exchange Act), of beneficial ownership (as defined in Rule 13d-3 under the Exchange Act) of more than 50% of the
aggregate voting power of the voting Capital Stock of the Corporation;

(iv) any share exchange, consolidation or merger of the Corporation (excluding a merger solely for the purpose of
changing the Corporation�s jurisdiction of incorporation) pursuant to which the Common Stock will be converted into
cash, securities or other property, to or with any Person other than a Subsidiary of the Corporation; provided that any
such transaction where the holders of more than 50% of all classes of the Capital Stock of the Corporation
immediately prior to such transaction continue to own, directly or indirectly, more than 50% of all classes of the
Capital Stock of the continuing or surviving corporation or transferee or the parent thereof immediately after such
event shall not be a Fundamental Change;
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of the Board of Directors (together with any new directors whose election by the Board of Directors or whose
nomination for election by the stockholders of the Corporation was approved by a vote of a majority of the members
of the Board of Directors then still in office who were either directors at the beginning of such period or whose
election or nomination for election
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was previously so approved) cease for any reason to constitute a majority of the Board of Directors then in office; or

(vi) the Common Stock ceases to be listed on AMEX or another national securities exchange or ceases to be quoted on
an over-the-counter market in the United States;

provided, however, that a Fundamental Change will not be deemed to have occurred in the case of a merger or
consolidation, if (1) at least 90% of the consideration (excluding cash payments for fractional shares and cash
payments pursuant to dissenters� appraisal rights) in the merger or consolidation consists of common stock of a United
States company traded on AMEX or another national securities exchange (or which will be so traded when issued or
exchanged in connection with such transaction) and (2) as a result of such transaction or transactions the shares of
Series B Preferred Stock become convertible solely into such common stock (an �Excluded Transaction�).

(ii) �Fundamental Change Notice Date� shall have the meaning ascribed thereto in Section 9 hereof.

(jj) �Fundamental Change Option� shall have the meaning ascribed thereto in Section 9 hereof.

(kk) �Holders� shall have the meaning ascribed thereto in Section 2(a) hereof.

(ll) �Initial Six-Quarter Period� shall have the meaning ascribed thereto in Section 2(b) hereof.

(mm) �Junior Stock� shall mean all classes of Common Stock of the Corporation and each other class of Capital Stock
or series of preferred stock established after the Series B Issue Date, by the Board of Directors, the terms of which do
not expressly provide that such class or series ranks senior to or on parity with the Series B Preferred Stock as to
dividend rights or rights upon the liquidation, winding-up or dissolution of the Corporation.

(nn) �Liquidation Preference� shall have the meaning ascribed thereto in Section 2(a) hereof.

(oo) �Make-Whole Applicable Increase� shall have the meaning ascribed thereto in Section 9(d) hereof.

(pp) �Make-Whole Fundamental Change� means the occurrence of any of the following:

(i) the sale, transfer, lease, conveyance or other distribution, in one or a series of related transactions, of all or
substantially all of the Corporations assets (determined on a consolidated basis) to any �person� or �group� (as such terms
are used in Section 15(d)(3) of the Exchange Act) (an �Asset Sale Make-Whole Fundamental Change�); or

(ii) a transaction or series of related transactions in connection with which (whether by means of an exchange offer,
liquidation, tender offer, consolidation, amalgamation, statutory arrangement, merger, combination, reclassification,
recapitalization, asset sale, lease of assets or otherwise) the Common Stock is exchanged for, converted into, acquired
for or constitutes solely the right to receive other securities, other property, assets or cash (a �Common Stock Change
Make-Whole Change�);

provided, however, that a Make-Whole Fundamental Change will not be deemed to have occurred in the case of an
Excluded Transaction.

(qq) �Market Value� means, with respect to any date of determination, the average Closing Sale Price of the Common
Stock for a five consecutive Trading Day period on the American Stock Exchange (or such other national securities
exchange or automated quotation system on which the Common Stock is then listed or authorized for quotation or, if
not so listed or authorized for quotation, an amount determined in good faith by the Board of Directors to be the Fair
Market Value of the Common Stock) preceding the earlier of (i) the day preceding the date of determination and
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(rr) �Optional Conversion� shall have the meaning ascribed thereto in Section 6(a) hereof.

(ss) �Parity Stock� shall mean any class of Capital Stock or series of preferred stock established after the Series B Issue
Date by the Board of Directors, the terms of which expressly provide that such
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class or series will rank on parity with the Series B Preferred Stock as to dividend rights or rights upon the liquidation,
winding-up or dissolution of the Corporation.

(tt) �Person� means any individual, corporation, limited liability company, partnership, joint venture, trust,
unincorporated organization or government or any agency or political subdivision thereof.

(uu) �Purchased Shares� shall have the meaning ascribed thereto in Section 8(a)(i) hereof.

(vv) �SEC� means the Securities and Exchange Commission.

(ww) �Securities Act� shall mean the Securities Act of 1933, as amended, and the rules and regulation promulgated
thereunder.

(xx) �Senior Stock� shall mean each class or series of Capital Stock or established after the Series B Issue Date by the
Board of Directors, the terms of which expressly provide that such class or series will rank senior to the Series B
Preferred Stock as to dividend rights or rights upon the liquidation, winding-up or dissolution of the Corporation.

(yy) �Series B Conversion Price� shall mean the Liquidation Preference, divided by the Series B Conversion Rate. The
initial Series B Conversion Price per share of Series B Preferred Stock shall be $69.32.

(zz) �Series B Conversion Rate� shall have the meaning ascribed thereto in Section 6(a) hereof.

(aaa) �Series B Issue Date� shall mean          , the original date of issuance of the Series B Preferred Stock.

(bbb) �Series B Preferred Stock� shall have the meaning ascribed thereto in the preamble hereof.

(ccc) �Share Issuance Approval� shall have the meaning ascribed thereto in Section 16(e) hereof.

(ddd) �Subsidiary� means, with respect to any Person, (a) any corporation, association or other business entity of which
more than 50% of the total voting power of shares of Capital Stock entitled (without regard to the occurrence of any
contingency) to vote in the election of directors, managers or trustees thereof is at the time owned or controlled,
directly or indirectly, by such Person or one or more of the other Subsidiaries of that Person (or a combination thereof)
and (b) any partnership (1) the sole general partner or the managing general partner of which is such Person or a
Subsidiary of such Person or (2) the only general partners of which are such Person or of one or more Subsidiaries of
such Person (or any combination thereof).

(eee) �Trading Day� means a day during which trading in securities generally occurs on AMEX or, if the Common
Stock is not listed on AMEX, on the principal other national or regional securities exchange on which the Common
Stock is then listed or traded.

(fff) �Transfer Agent� means Computershare Shareholder Services, Inc. unless and until a successor is selected by the
Corporation, and then such successor.

(ggg) �Volume-Weighted Average Price� per share of Common Stock or Series B Preferred Stock, as the case may be,
on a Trading Day means the volume-weighted average price per share of Common Stock or Series B Preferred Stock,
as the case may be, on AMEX (or such other national securities exchange or automated quotation system on which the
Common Stock or Series B Preferred Stock, as the case may be, is then listed or authorized for quotation or, if not so
listed or authorized for quotation, an amount determined using a volume-weighted average method by a nationally
recognized investment banking firm (unaffiliated with the Corporation) retained for this purpose) from 9:30 a.m. to
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comparable service determined in good faith by the Corporation that has replaced Bloomberg Business News.

14. Waiver.  Any of the rights of the holders of Series B Preferred Stock set forth herein may be waived by the
affirmative vote or written consent of the holders of at least a majority of the shares of Series B Preferred Stock then
outstanding.
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15. Notices.

(a) When the Corporation is required, pursuant to this Certificate of Designations, to give notice to Holders by issuing
a press release, rather than directly to holders, the Corporation shall do so in a public medium that is customary for
such press release; provided, however, that in such cases, publication of a press release through the Dow Jones News
Service shall be considered sufficient to comply with such notice obligation.

(b) When the Corporation is required, pursuant to this Certificate of Designations, to give notice to Holders without
specifying the method of giving such notice, the Corporation shall do so by sending notice via first class mail or by
overnight courier to the Holders of record as of a reasonably current date or by publication, as provided in
Section 15(c) hereof.

(c) When the Corporation is required, pursuant to this Certificate of Designations, to give notice by publication, the
Corporation shall do so by publishing a notice in the national edition of The Wall Street Journal, The New York
Times or a newspaper of national circulation chosen in good faith by the Corporation.

(d) When the Corporation is required to give notice herein to any Holder within a specified number of Trading Days
prior to a specified event, the Corporation will identify such Trading Days in good faith based on its reasonable
expectations for the application of the definition of �Trading Days� set forth herein. Any notice issued in reliance on
such identification will satisfy the Corporation�s obligation with respect to the timing of such notice, notwithstanding
any subsequent events that may cause such days to fail to be Trading Days.

16. Miscellaneous.

(a) Notwithstanding any provision herein to the contrary, in accordance with Sections 5, 6, 7, 8 or 9, the procedures
for conversion of shares of Series B Preferred Stock not held in certificated form will be governed by arrangements
among the Depositary of the shares of Series B Preferred Stock, its participants and Persons that may hold beneficial
interests through such participants designed to permit settlement without the physical movement of certificates.
Payments, transfers, deliveries, exchanges and other matters relating to beneficial interests in global security
certificates may be subject to various policies and procedures adopted by the Depositary from time to time.

(b) The Liquidation Preference and the annual Dividend Rate set forth herein each shall be subject to equitable
adjustment whenever there shall occur a stock split, combination, reclassification or other similar event involving the
Series B Preferred Stock. Such adjustments shall be determined in good faith by the Board of Directors (and such
determination shall be conclusive) and submitted by the Board of Directors to the Transfer Agent.

(c) For the purposes of Section 8, the number of shares of Common Stock at any time outstanding shall not include
shares held in the treasury of the Corporation but shall include shares issuable in respect of scrip certificates issued in
lieu of fractions of shares of Common Stock.

(d) If the Corporation shall take any action affecting the Common Stock, other than any action described in Section 8,
that in the opinion of the Board of Directors would materially adversely affect the conversion rights of the Holders,
then the Series B Conversion Rate for the Series B Preferred Stock may be adjusted, to the extent permitted by law, in
such manner, and at such time, as the Board of Directors may determine to be equitable in the circumstances.

(e) The Corporation covenants that, subject to the Authorized Share Increase and, as applicable, the Share Issuance
Approval being obtained, it will at all times reserve and keep available, free from preemptive rights, out of the
aggregate of its authorized but unissued shares of Common Stock for the purpose of effecting conversion of the
Series B Preferred Stock, the full number of shares of Common Stock deliverable upon the conversion of all
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Corporation does not have a sufficient number of authorized shares of Common Stock available for issuance upon
conversion of the Series B Preferred Stock. The Corporation shall use its best efforts to obtain the approval of its
stockholders at its 2008
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annual meeting of stockholders to increase the number of shares of authorized Common Stock available for issuance
upon conversion of all Series B Preferred Stock into Common Stock (the �Authorized Share Increase�). The Corporation
shall also use its best efforts to obtain the approval of its stockholders, to the extent necessary, at its 2008 annual
meeting of stockholders to issue shares that may be issuable following an increase in the Conversion Rate as a result
of a Fundamental Change to an amount that would cause the Common Stock issued or issuable in the merger
(including upon conversion of the Series B preferred stock) to exceed 20% of Inverness� issued and outstanding
Common Stock prior to the effective time of the merger (the �Share Issuance Approval�). In the event the Corporation
does not receive such Share Issuance Approval prior to a Fundamental Change that will result in a Conversion Rate
increase to an amount that would cause the Common Stock issued or issuable in the merger (including upon
conversion of the Series B preferred stock) to exceed 20% of Inverness� issued and outstanding Common Stock as of
the effective time of the merger, the Corporation shall use its best efforts to obtain such Share Issuance Approval in
connection with such Fundamental Change. For purposes of this Section 16(e) the number of shares of Common
Stock that shall be deliverable upon the conversion of all outstanding shares of Series B Preferred Stock shall be
computed as if at the time of computation all such outstanding shares were held by a single Holder.

(f) The Corporation covenants that any shares of Common Stock issued upon conversion of the Series B Preferred
Stock or issued in respect of a stock dividend payment shall be validly issued, fully paid and non-assessable.

(g) The Series B Preferred Stock is not redeemable.

(h) Whenever possible, each provision hereof shall be interpreted in a manner as to be effective and valid under
applicable law, but if any provision hereof is held to be prohibited by or invalid under applicable law, such provision
shall be ineffective only to the extent of such prohibition or invalidity, without invalidating or otherwise adversely
affecting the remaining provisions hereof. If a court of competent jurisdiction should determine that a provision hereof
would be valid or enforceable if a period of time were extended or shortened or a particular percentage were increased
or decreased, then such court may make such change as shall be necessary to render the provision in question effective
and valid under applicable law.

(i) Subject to applicable escheat laws, any monies set aside by the Corporation in respect of any payment with respect
to shares of the Series B Preferred Stock, or dividends thereon, and unclaimed at the end of two years from the date
upon which such payment is due and payable shall revert to the general funds of the Corporation, after which
reversion the Holders of such shares shall look only to the general funds of the Corporation for the payment thereof.
Any interest accumulated on funds so deposited shall be paid to the Corporation from time to time.

(j) The headings of the various subdivisions hereof are for convenience of reference only and shall not affect the
interpretation of any of the provisions hereof.

(k) If any of the Series B Preferred Stock certificates shall be mutilated, lost, stolen or destroyed, the Corporation shall
issue, in exchange and in substitution for and upon cancellation of the mutilated Series B Preferred Stock certificate,
or in lieu of and substitution for the Series B Preferred Stock certificate lost, stolen or destroyed, a new Series B
Preferred Stock certificate of like tenor and representing an equivalent amount of shares of Series B Preferred Stock,
but only upon receipt of evidence of such loss, theft or destruction of such Series B Preferred Stock certificate and
indemnity, if requested, satisfactory to the Corporation and the Transfer Agent.

(l) The certificates for the Series B Preferred Stock may have notations, legends or endorsements required by law,
stock exchange rules, agreements to which the           Corporation is subject, if any, in a form reasonably determined
by the Corporation to be necessary to comply with applicable requirements.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 437



B-21

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 438



Table of Contents

IN WITNESS WHEREOF, Inverness Medical Innovations, Inc. has caused this Certificate of Designations,
Preferences and Rights of Series B Convertible Perpetual Preferred Stock to be executed on its behalf this           day
of          , 2008.

INVERNESS MEDICAL INNOVATIONS, INC.

By: Name:
Title:
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Annex C

Execution Version

VOTING AGREEMENT

This VOTING AGREEMENT (this �Agreement�), is made and entered into as of January 27, 2008, by and between
Inverness Medical Innovations, Inc., a Delaware corporation (�Parent�), and the undersigned shareholder (�Shareholder�)
of Matria Healthcare, Inc., a Delaware corporation (the �Company�).

RECITALS

A. Concurrently with the execution of this Agreement, Parent, Milano MH Acquisition Corp., a Delaware corporation
and a wholly owned subsidiary of Parent (�Merger Sub�), Milano MH Acquisition LLC, a single member Delaware
limited liability company and a wholly owned subsidiary of Parent, and the Company are entering into an Agreement
and Plan of Merger (the �Merger Agreement�), pursuant to which Merger Sub will be merged with and into the
Company (the �Merger�). Capitalized terms used but not defined herein shall have the meanings given to them in the
Merger Agreement.

B. As of the date hereof, Shareholder is the direct, indirect and/or beneficial owner of certain outstanding shares and
restricted shares of Company Common Stock as is indicated on the signature pages to this Agreement.

C. As a material inducement to enter into the Merger Agreement, Parent desires Shareholder to agree, and Shareholder
is willing to agree, to vote the Shares (as defined in Section 1.1 below), and such other shares of capital stock of the
Company over which Shareholder has voting power, so as to facilitate consummation of the Merger.

In consideration of the foregoing and the representations, warranties, covenants and agreements set forth in this
Agreement, the parties agree as follows:

1.  Voting of Shares.

1.1  Shares.  The term �Shares� shall mean all issued and outstanding shares of Company Common Stock owned of
record and beneficially owned (as defined in Rule 13d-3 under the Exchange Act of 1934, as amended ( �Rule 13d-3�))
by Shareholder or over which Shareholder exercises sole voting power, in each case, as of the date of this Agreement.
Shareholder agrees that any shares of capital stock of the Company that Shareholder purchases or with respect to
which Shareholder otherwise acquires beneficial ownership or over which Shareholder exercises sole voting power
after the date of this Agreement and prior to the termination of this Agreement pursuant to Section 5 below shall be
subject to the terms and conditions of this Agreement to the same extent as if they constituted Shares as of the date
hereof.

1.2  Agreement to Vote Shares.  Shareholder hereby covenants and agrees that during the period commencing on the
date hereof and continuing until this Agreement terminates pursuant to Section 5 hereof, at any meeting (whether
annual or special and whether or not an adjourned or postponed meeting) of the shareholders of the Company,
however called, and in any action by written consent of the shareholders of the Company, Shareholder shall appear at
the meeting or otherwise cause any and all Shares to be counted as present thereat for purposes of establishing a
quorum and vote (or cause to be voted) any and all Shares: (i) in favor of the approval of the Merger and adoption of
the Merger Agreement; (ii) against any Acquisition Proposal or Superior Offer; and (iii) against any proposal or
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transaction which could prevent or delay the consummation of the Merger or the Merger Agreement. Shareholder
further agrees not to enter into any agreement or understanding with any person or entity the effect of which would be
inconsistent with or violative of any provision contained in this Section 1.2. Notwithstanding anything to the contrary
contained herein, nothing in this Agreement shall be construed to limit or restrict Shareholder from acting in
Shareholder�s capacity as a director of the Company or voting in Shareholder�s sole discretion on any matter other than
those matters referred to in the first sentence of this Section 1.2.
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1.3  Irrevocable Proxy.  Concurrently with the execution of this Agreement, Shareholder agrees to deliver to Parent a
proxy in the form attached hereto as Exhibit I (the �Proxy�), which shall be irrevocable, with respect to the Shares,
subject to the other terms of this Agreement.

1.4  Adjustments Upon Changes in Capitalization.  In the event of any change in the number of issued and outstanding
shares of Company Common Stock by reason of any stock split, reverse split, stock dividend (including any dividend
or distribution of securities convertible into Company Common Stock), combination, reorganization, recapitalization
or other like change, conversion or exchange of shares, or any other change in the corporate or capital structure of the
Company, the term �Shares� shall be deemed to refer to and include the Shares as well as all such stock dividends and
distributions and any shares into which or for which any or all of the Shares may be changed or exchanged.

2.  Transfer and Other Restrictions.  Shareholder represents, covenants and agrees that, except for the proxy granted
in Section 1.3 hereof and as contemplated by this Agreement: (i) Shareholder shall not, directly or indirectly, during
the period commencing on the date hereof and continuing until this Agreement terminates pursuant to Section 5
hereof, offer for sale or agree to sell, transfer, tender, assign, pledge, hypothecate or otherwise dispose of or enter into
any contract, option or other arrangement or understanding with respect to, or consent to, the offer for sale, sale,
transfer, tender, pledge, hypothecation, encumbrance, assignment or other disposition of, or create any Encumbrance
of any nature whatsoever with respect to, any or all of the Shares or any interest therein; (ii) Shareholder shall not
grant any proxy or power of attorney, or deposit any Shares into a voting trust or enter into a voting agreement or
other arrangement, with respect to the voting of Shares (each a �Voting Proxy�) except as provided by this Agreement;
and (iii) Shareholder has not granted, entered into or otherwise created any Voting Proxy which is currently (or which
will hereafter become) effective, and if any Voting Proxy has been created, such Voting Proxy is hereby revoked.
Notwithstanding the foregoing, Shareholder may transfer any Shares as a bona fide gift or gifts, provided that it shall
be a condition to such transfer that each donee thereof executes and delivers to Parent (A) an agreement with Parent in
the form of this Agreement and (B) an irrevocable proxy in the form attached hereto as Exhibit I, in each case with
respect to any and all Shares so transferred.

3.  Representations and Warranties of Shareholder.  Shareholder represents and warrants to Parent that:

3.1  Authority; Validity.  Shareholder has all requisite capacity, power and authority to enter into this Agreement and
to consummate the transactions contemplated hereby. The execution and delivery of this Agreement by Shareholder
and the consummation by Shareholder of the transactions contemplated hereby have been duly and validly authorized
by all necessary action on the part of Shareholder. This Agreement has been duly executed and delivered by
Shareholder. If this Agreement is being executed in a representative or fiduciary capacity with respect to Shareholder,
the person signing this Agreement has full power and authority to enter into and perform this Agreement.

3.2  Non-Contravention.  The execution, delivery and performance of this Agreement does not, and the consummation
of the transactions contemplated hereby and compliance with the provisions hereof will not, contravene, conflict with,
or result in any violation of, breach of or default by (with or without notice or lapse of time, or both) Shareholder
under, or give rise to a right of termination, cancellation or acceleration of any obligation under, or result in the
creation of any Encumbrance upon any of the properties or assets of Shareholder under, any provision of (i) any loan
or credit agreement, note, bond, mortgage, indenture, lease or other agreement, instrument, permit, concession,
franchise or license applicable to Shareholder or (ii) any judgment, order, decree, statute, law, ordinance, injunction,
rule or regulation applicable to Shareholder or any of Shareholder�s properties or assets, other than any such conflicts,
violations, defaults, rights, or Encumbrances that, individually or in the aggregate, would not impair the ability of
Shareholder to perform Shareholder�s obligations hereunder or prevent, limit or restrict in any respect the
consummation of any of the transactions contemplated hereby. There is no beneficiary or holder of a voting trust
certificate or other interest of any trust of which Shareholder is settlor or trustee or any other person or entity,
including any Governmental Entity, whose consent, approval, order or authorization is required by or with respect to
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and performance of this Agreement by Shareholder or the consummation by Shareholder of the transactions
contemplated hereby.

3.3  Litigation.  There is no action pending, or to the knowledge of Shareholder, threatened with respect to his
ownership of the Shares, nor is there any judgment, decree, injunction or order of any applicable Governmental Entity
or arbitrator outstanding which would prevent the carrying out by Shareholder of his obligations under this Agreement
or any of the transactions contemplated hereby, declare unlawful the transactions contemplated hereby or cause such
transactions to be rescinded.

3.4  Title.  Shareholder is the beneficial owner (as defined in Rule 13d-3) of the shares of Company Common Stock
indicated on the signature pages hereto, which, on and as of the date hereof, are free and clear of any Encumbrances
that, individually or in the aggregate, would impair the ability of Shareholder to perform Shareholder�s obligations
hereunder or prevent, limit or restrict in any respect the consummation of any of the transactions contemplated hereby.
The number of Shares set forth on the signature pages hereto are the only Shares owned of record or beneficially
owned (as defined in Rule 13d-3) by Shareholder or over which Shareholder exercises sole voting power and, except
as set forth on such signature pages, Shareholder holds no options or warrants to purchase or rights to subscribe for or
otherwise acquire any securities of the Company and has no other interest in or voting rights with respect to any
securities of the Company.

3.5  Power.  Shareholder has sole voting power and sole power to issue instructions with respect to the matters set
forth in Section 1 and Section 2 hereof and sole power to agree to all of the matters set forth in this Agreement, in
each case with respect to all of the Shares, with no limitations, qualifications or restrictions on such rights.

4.  Representations and Warranties of Parent.  Parent represents and warrants to Shareholder that:

4.1  Authority; Validity.  Parent has all requisite capacity, power and authority to enter into this Agreement and to
consummate the transactions contemplated hereby. The execution and delivery of this Agreement by Parent and the
consummation by Parent of the transactions contemplated hereby have been duly and validly authorized by all
necessary action on the part of Parent. This Agreement has been duly executed and delivered by Parent. If this
Agreement is being executed in a representative or fiduciary capacity with respect to Parent, the person signing this
Agreement has full power and authority to enter into and perform this Agreement.

4.2  Non-Contravention.  The execution, delivery and performance of this Agreement does not, and the consummation
of the transactions contemplated hereby and compliance with the provisions hereof will not, (a) require Parent to
obtain the consent or approval or, or make any filing with or notification to, any governmental or regulatory authority,
domestic or foreign, (b) require the consent or approval of any other person pursuant to any agreement, obligation or
instrument binding on Parent or its properties and assets, (c) conflict with or violate any organizational document or
law, rule regulation, order, judgment or decree applicable to Parent or pursuant to which any of its or its subsidiaries�
respective assets are bound or (d) violate any other material agreement to which Parent or any of its subsidiaries is a
party.

5.  Effectiveness; Termination; No Survival.  This Agreement shall become effective upon its execution by
Shareholder and Parent and upon the execution of the Merger Agreement. This Agreement may be terminated at any
time by mutual written consent of Shareholder and Parent. This Agreement, and the obligations of Shareholder
hereunder, including, without limitation, Shareholder�s obligations under Section 1 and Section 2 above, shall
terminate, without any action by the parties hereto, upon the earlier to occur of the following: (i) such date and time as
the Merger shall become effective in accordance with the terms and provisions of the Merger Agreement; and (ii) such
date and time as the Merger Agreement shall have been validly terminated pursuant to Article 7 thereof.
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6.  Further Assurances.  Subject to the terms of this Agreement, from time to time, Shareholder shall execute and
deliver such additional documents and use commercially reasonable efforts to take, or cause to be taken, all such
further actions, and to do or cause to be done, all things reasonably necessary, proper or
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advisable under applicable laws and regulations to consummate and make effective the transactions contemplated by
this Agreement.

7.  Miscellaneous.

7.1  Severability.  If any term, provision, covenant or restriction of this Agreement is held by a court of competent
jurisdiction to be invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of
this Agreement shall remain in full force and effect and shall in no way be affected, impaired or invalidated.

7.2  Binding Effect and Assignment.  This Agreement and all of the provisions hereof shall be binding upon and inure
to the benefit of the parties hereto and their respective successors and permitted assigns, but, except as otherwise
specifically provided herein, neither this Agreement nor any of the rights, interests or obligations of the parties hereto
may be assigned by either of the parties without the prior written consent of the other; provided that the consent of
Shareholder shall not be required for an assignment by Parent of any or all of its rights (but not obligations) hereunder
to any one or more of its lenders. Any purported assignment in violation of this Section 7.2 shall be void.

7.3  Amendments and Modification.  This Agreement may not be modified, amended, altered or supplemented except
upon the execution and delivery of a written agreement executed by the parties hereto.

7.4  Specific Performance; Injunctive Relief; Attorneys Fees.  The parties hereto acknowledge that Parent will be
irreparably harmed and that there will be no adequate remedy at law for a violation of any of the covenants or
agreements of Shareholder set forth herein. Therefore, it is agreed that, in addition to any other remedies that may be
available to Parent upon any such violation, Parent shall have the right to enforce such covenants and agreements by
specific performance, injunctive relief or by any other means available to Parent at law or in equity and Shareholder
hereby irrevocably and unconditionally waives any objection to Parent seeking so to enforce such covenants and
agreements by specific performance, injunctive relief and other means. If any action, suit or other proceeding (whether
at law, in equity or otherwise) is instituted concerning or arising out of this Agreement or any transaction
contemplated hereunder, the prevailing party shall recover, in addition to any other remedy granted to such party
therein, all such party�s costs and attorneys fees incurred in connection with the prosecution or defense of such action,
suit or other proceeding.

7.5  Notices.  All notices and other communications hereunder shall be in writing and shall be deemed given upon
delivery either personally or by commercial delivery service, or sent via facsimile (receipt confirmed) to the parties at
the following addresses or facsimile numbers (or at such other address or facsimile numbers for a party as shall be
specified by like notice):

if to Parent, to:

Inverness Medical Innovations, Inc.
51 Sawyer Road, Suite 200
Waltham, Massachusetts 02453
Facsimile: (781) 647-3939
Attention: Chairman, Chief Executive Officer and President and General Counsel

with copies to:

Goodwin Procter LLP
Exchange Place
Boston, Massachusetts 02109
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if to Shareholder, at its address set forth on the signature pages hereto, with a copy (which shall not constitute notice)
to each of:

Matria Healthcare, Inc.
1850 Parkway Place
Marietta, Georgia 30067
Facsimile:
Attention: Parker H. Petit

And

Troutman
Sanders LLP
600 Peachtree
Street, N.E.
Atlanta,
Georgia 30308
Facsimile:
404-962-6599
Attention:

James L. Smith III
David W. Ghegan

7.6  Governing Law; Submission to Jurisdiction.  This Agreement shall be governed by and construed in accordance
with the laws of the State of Delaware, regardless of the laws that might otherwise govern under applicable principles
of conflicts of law thereof. The parties hereby irrevocably and unconditionally consent to submit to the exclusive
jurisdiction of the courts of the United States of America located in the State of Delaware for any actions, suits or
proceedings arising out of or relating to this Agreement (and the parties agree not to commence any action, suit or
proceeding relating thereto except in such courts), and further agree that service of any process, summons, notice or
document by U.S. certified mail shall be effective service of process for any action, suit or proceeding brought against
the parties in any such court. The parties hereby irrevocably and unconditionally waive any objection to the laying of
venue of any action, suit or proceeding arising out of this Agreement in the courts of the United States of America
located in the State of Delaware and hereby further irrevocably and unconditionally waive and agree not to plead or
claim in any such court that any such action, suit or proceeding brought in any such court has been brought in an
inconvenient forum.

7.7  Entire Agreement.  The Merger Agreement, this Agreement and the Proxy granted hereunder constitute and
contain the entire agreement and understanding of the parties with respect to the subject matter hereof and supersede
any and all prior negotiations, correspondence, agreements, understandings, duties or obligations between the parties
respecting the subject matter hereof.

7.8  Counterparts.  This Agreement may be executed in counterparts, each of which shall be deemed an original, but
all of which together shall constitute one and the same instrument.

7.9  Captions.  The captions to sections of this Agreement have been inserted only for identification and reference
purposes and shall not be used to construe or interpret this Agreement.

7.10  Shareholder Capacity.  Notwithstanding anything herein to the contrary, Shareholder makes no agreement or
understanding herein in his capacity as a director or officer of the Company or any subsidiary of the Company, and the
agreements set forth herein shall in no way restrict Shareholder in the exercise of his fiduciary duties as a director or
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officer of the Company or any subsidiary of the Company or limit or affect any actions taken by Shareholder solely in
his capacity as an officer or director of the Company or any subsidiary of the Company. Shareholder has executed this
Agreement solely in his capacity as the record and/or beneficial holder of Shares.

7.11  No Ownership Interest.  Nothing contained in this Agreement shall be deemed to vest in Parent or Merger Sub
any direct or indirect ownership or incidence of ownership of or with respect to the Shares. All rights, ownership and
economic benefits of and relating to such Shares shall remain vested in and belong to Shareholder or his affiliates, and
Parent and Merger Sub shall have no authority to direct Shareholder in the voting or disposition of any Shares, except
as otherwise provided herein.

[Signature Pages Follow]
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IN WITNESS WHEREOF, the parties hereto have caused this Voting Agreement to be executed as of the date first
above written.

Inverness Medical Innovations, Inc.

By: /s/  David Teitel
Name:     David Teitel

Title: Chief Financial Officer

SHAREHOLDER:

Parker H. Petit

Shareholder�s Address for Notice:

Matria Healthcare, Inc.
1850 Parkway Place
Marietta, Georgia 30067
Attention: Parker H. Petit

/s/  Parker H. Petit
Parker H. Petit

C-6

Edgar Filing: INVERNESS MEDICAL INNOVATIONS INC - Form S-4

Table of Contents 450



Table of Contents

EXHIBIT I

IRREVOCABLE PROXY

The undersigned shareholder (�Shareholder�) of Matria Healthcare, Inc., a Delaware corporation (the �Company�),
hereby irrevocably appoints and constitutes the members of the Board of Directors of Inverness Medical Innovations,
Inc., a Delaware corporation (�Parent�), and each such Board member (collectively, the �Proxyholders�), the agents,
attorneys-in-fact and proxies of the undersigned, with full power of substitution and resubstitution, to the full extent of
the undersigned�s rights with respect to the shares of capital stock of the Company which are listed below (the �Shares�),
and any and all other shares or securities issued or issuable in respect thereof on or after the date hereof and prior to
the date this proxy terminates, to vote the Shares as follows: the Proxyholders named above are empowered at any
time prior to termination of this proxy to exercise all voting and other rights (including, without limitation, the power
to execute and deliver written consents with respect to the Shares) of the undersigned at every annual, special or
adjourned meeting of the Company�s shareholders, and in every written consent in lieu of any such meeting, or
otherwise, (i) in favor of the approval of the merger of Milano MH Acquisition Corp., a Delaware corporation and a
wholly owned subsidiary of Parent (�Merger Sub�), with and into the Company pursuant to that certain Agreement and
Plan of Merger by and among Parent, Merger Sub and the Company (the �Merger Agreement�), and in favor of
adoption of the Merger Agreement; (ii) against any Acquisition Proposal or Superior Offer (each as defined in the
Merger Agreement); and (iii) against any proposal or transaction which could prevent or delay the consummation of
the Merger or the Merger Agreement.

The Proxyholders may not exercise this proxy on any other matter. Shareholder may vote the Shares on all matters
other than those set forth in the immediately preceding paragraph. The proxy granted by Shareholder to the
Proxyholders hereby is granted as of the date of this Irrevocable Proxy in order to secure the obligations of
Shareholder set forth in Section 1.2 of that certain voting agreement entered into concurrently with the Merger
Agreement (the �Voting Agreement�), and is irrevocable in accordance with subdivision (e) of Section 212 of the
Delaware General Corporation Law.

This proxy will terminate upon the termination of the Voting Agreement in accordance with its terms. Upon the
execution hereof, all prior proxies given by the undersigned with respect to the Shares and any and all other shares or
securities issued or issuable in respect thereof on or after the date hereof are hereby revoked and no subsequent
proxies will be given until such time as this proxy shall be terminated in accordance with its terms. Any obligation of
the undersigned hereunder shall be binding upon the successors and assigns of the undersigned. The undersigned
Shareholder authorizes the Proxyholders to file this proxy and any substitution or revocation of substitution with the
Secretary of the Company and with any Inspector of Elections at any meeting of the shareholders of the Company.

* * * * *
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This proxy is irrevocable and shall survive the insolvency, incapacity, death, liquidation or dissolution of the
undersigned.

[Stockholder]

Signature

Name (and Title)

Number of Shares:

Dated:

C-8
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FIRST AMENDMENT AND JOINDER
OF VOTING AGREEMENT

This First Amendment and Joinder of Voting Agreement (this �Agreement�) is entered into as of this 6th day of
February, 2008 by and among Inverness Medical Innovations, Inc. (�Inverness�), Parker H. Petit (�Shareholder�), and
those certain shareholders listed on Schedule A attached hereto (the �Joinder Parties�).

WHEREAS, Inverness and Shareholder entered into a Voting Agreement, dated as of January 27, 2008, pursuant to
which Shareholder agreed to vote all of the Shares, with respect to certain matters (the �Voting Agreement�); and

WHEREAS, the parties hereto now desire to amend the Voting Agreement in order to reflect the fact that Shareholder
shares voting power of a certain number of the Shares with the Joinder Parties.

NOW THEREFORE, in consideration of the foregoing premises, and for good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

1. The following words shall be deleted from the end of Recital B:

�as is indicated on the signature pages to this Agreement.�

2. The following parenthetical shall be added at the end of the first sentence of Section 1.1 of the Voting Agreement:

�(as more particularly set forth in Schedule A attached hereto).�

3. The page appearing after the signature page to the original agreement shall be deleted in its entirety and replaced
with Schedule A attached hereto.

4. �Joinder Shares� shall mean for the purposes of this Agreement, those Shares over which the Joinder Parties share
voting power with Shareholder.

5. Effective as of the date hereof, the Joinder Parties shall become a party to the Voting Agreement, as amended, and,
with respect to the Joinder Shares, shall be entitled to the rights and benefits, and shall be bound by the restrictions
and obligations, of the Voting Agreement, as amended, in the same capacity as Shareholder is with respect to the
Shares.

6. Capitalized terms not expressly defined in this Agreement shall have the meanings ascribed to them in the Voting
Agreement.

7. Except as herein amended, the Voting Agreement is hereby ratified, confirmed, and reaffirmed for all purposes and
in all respects.

IN WITNESS WHEREOF, the parties hereto have executed and delivered this Agreement as of the date first written
above.

Inverness Medical Innovations, Inc.

By: /s/  David Teitel
Name:     David Teitel

Title: Chief Financial Officer
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SHAREHOLDER:

Parker H. Petit

/s/  Parker H. Petit
Parker H. Petit

JOINDER PARTIES:

Petit Investments Limited Partnership

/s/  Parker H. Petit
By: Parker H. Petit

Cox Road Partners LLLP

/s/  Parker H. Petit
By: Parker H. Petit

Petit Grantor Trust

/s/  Parker H. Petit
By: Parker H. Petit

Janet L. Petit

/s/  Janet L. Petit

Address for Notice for Joinder Parties:

Matria Healthcare, Inc.
1850 Parkway Place
Marietta, Georgia 30067
Attention: Parker H. Petit

[Signature Page to First Amendment and Joinder of Voting Agreement]
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Schedule A

Options,
Warrants or

Rights to
purchase
Company

Shares Over
Which

Common
Stock

Shares Over
Which Shareholder Has Beneficially

Total #
Shares

Shareholder Has Shared Voting Owned by Beneficially

Shareholder
Sole Voting

Power Power Shareholder Owned

Mr. Parker H. Petit 1,586,908 174,302 726,727 1,761,210
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