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        If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment plans, please check the following box. o

        If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of 1933,
as amended (the "Securities Act"), other than securities offered only in connection with dividend or interest reinvestment plans, check the following box. ý

        If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and list
the Securities Act registration statement number of the earlier effective registration statement for the same offering. o

        If this form is a post-effective amendment filed pursuant to rule 462(c) under the securities act, check the following box and list the securities act registration
statement number of the earlier effective registration statement for the same offering. o

        If delivery of the prospectus is expected to be made pursuant to Rule 434, please check the following box. o

The Registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until the Registrant
shall file a further amendment that specifically states that this registration statement shall thereafter become effective in accordance with Section 8(a) of
the Securities Act of 1933, as amended, or until the registration statement shall become effective on such date as the Commission, acting pursuant to said
Section 8(a), may determine.
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The information in this prospectus is not complete and may be changed. The selling securityholder may not sell these securities until the
registration statement filed with the Securities and Exchange Commission is effective. This prospectus is not an offer to sell these
securities and it is not soliciting an offer to buy these securities in any state where the offer or sale is not permitted.

SUBJECT TO COMPLETION DATED OCTOBER 29, 2004

PROSPECTUS

$195,000,000

Digital River, Inc.

1.25% Convertible Senior Notes due January 1, 2024 and
4,425,486 Shares of Common Stock, Subject to Adjustments, Issuable Upon Conversion

of the Notes

        This prospectus covers resales by selling securityholders of our 1.25% Convertible Senior Notes due January 1, 2024 and shares of our
common stock into which the notes are convertible.

        The notes will mature on January 1, 2024. We will pay interest on the notes on January 1 and July 1 of each year. We will make the first
interest payment on January 1, 2005.

        We may not redeem the notes prior to July 1, 2007. We may redeem some or all of the notes for cash on or after July 1, 2007 and prior to
January 1, 2009, at 100% of their principal amount plus accrued and unpaid interest, if any, if the closing price of our common stock for 20
trading days within a period of 30 consecutive trading days ending on the trading day before the date of mailing of the redemption notice
exceeds 150% of the conversion price in effect on such trading day. We may also redeem some or all of the notes for cash (i) on January 1, 2009
at a price equal to 100.25% of the principal amount of the notes being redeemed and (ii) after January 1, 2009 at a price equal to 100% of the
principal amount of the notes being redeemed, plus accrued and unpaid interest, if any, in each case. Holders may require us to repurchase for
cash all or part of their notes (i) on January 1, 2009 at a price equal to 100.25% of the principal amount of the notes being repurchased and
(ii) on each of January 1, 2014 and January 1, 2019 at a price equal to 100% of the principal amount of the notes being repurchased, plus accrued
and unpaid interest, if any, in each case.

        The notes are convertible into our common stock, subject to the conditions described below, at an initial conversion price of $44.063 per
share, subject to adjustments for certain events. The initial conversion price is equivalent to a conversion rate of approximately 22.6948 shares
per $1,000 principal amount of notes. Holders may surrender their notes for conversion, if any of the following conditions is satisfied:

�
if the price of our common stock issuable upon conversion of a note reaches a specific threshold;

�
if we have called the notes for redemption;

�
if the trading price of the notes falls below certain thresholds;

�
if specified corporate transactions occur; or

�
in connection with a transaction or event constituting a fundamental change.

        Holders may require us to repurchase their notes upon the occurrence of a fundamental change in cash at 100% of the principal amount of
the notes being repurchased, plus accrued and unpaid interest, if any, plus the make whole premium, if any, payable in shares of our common
stock.
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        The notes will be senior unsecured obligations and will rank, in right of payment, the same as all of our existing and future senior unsecured
indebtedness. The notes will rank senior in right of payment to all of our subordinated indebtedness and will be effectively subordinated to any
secured indebtedness.

        Our common stock is quoted on The Nasdaq National Market under the symbol "DRIV." The last reported sale price of our common stock
on October 28, 2004 was $33.56 per share. Prior to this offering the notes have been eligible for trading in The PortalSM Market (PORTAL), a
subsidiary of The Nasdaq Stock Market, Inc.

        Notes sold by means of the prospectus are not expected to remain eligible for trading on the PORTAL Market. We do not intend to list the
notes for trading on any national securities exchange or on the Nasdaq National Market and can give no assurances about the development of
any trading market for the notes.

See "Risk Factors" beginning on page 4 of this prospectus to read about factors you should consider before
buying the notes or our common stock.

Neither the Securities and Exchange Commission, any state securities commission nor any other regulatory authority, has
approved or disapproved the securities nor have any of the foregoing authorities passed upon or endorsed the merits of this offering or
the accuracy or adequacy of this prospectus or the documents incorporated by reference herein. Any representation to the contrary is a
criminal offense.

The date of this prospectus is                        , 2004.
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All other trademarks or trade names in this prospectus are the property of their respective owners.
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SUMMARY

This summary highlights basic information about us and this offering but may not contain all information important to you. You should
read the more detailed information contained in, or incorporated by reference into, this prospectus. In this prospectus, unless expressly stated
otherwise or unless the context otherwise requires, "Digital River, Inc.," "Digital River," "we," "us" and "our" refer to Digital River, Inc. and its
consolidated subsidiaries.

Digital River, Inc.

        We are a provider of comprehensive electronic commerce outsourcing solutions. We were incorporated in February 1994 and commenced
offering products for sale through our clients' Web stores in August 1996. As a leading global e-commerce outsource provider, we enable our
clients to access our proprietary electronic commerce system over the Internet. We have developed a technology platform that allows us to
provide a suite of electronic commerce services, including Web commerce development and hosting, transaction processing, fraud screening,
digital delivery, integration to physical fulfillment and customer service. We also provide analytical marketing and merchandising services to
assist clients in increasing Web page view traffic to, and sales through, their Web commerce systems. We provide an outsourcing solution that
allows our clients to promote their own brands while leveraging our investment in infrastructure and technology. Some of our key clients include
DownloadSuperstore.com, H&R Block Inc., McAfee Security, a division of Network Associates Inc., palmOne, Inc., Symantec Corporation and
Trend Micro, Inc.

        Our proprietary commerce network server technology, or CNS, serves as the platform for most of our solutions. Our technology
incorporates custom software applications that enable Web store authoring, electronic software delivery, fraud prevention, export control,
merchandising programs and online registration. Using our platform, we create Web commerce systems for our clients that replicate the look and
feel of each client's Web site. End-users enter the client site and are then seamlessly transferred to our commerce server. End-users can then
browse for products and make purchases online, and once purchases are made, we either deliver the products digitally to the end-user through
the Internet or communicate the order through its integration into a number of third-party fulfillment agencies for physical fulfillment. We also
provide transaction-processing services and collect and maintain critical information about end-users. This information can later be used by our
clients to facilitate add-on or upgrade sales and for other direct marketing purposes. We actively manage direct marketing campaigns for our
clients and also deliver purchase information and Web store traffic statistics to our clients through online reporting.

        We were incorporated in Delaware in 1994. Our address is 9625 West 76th Street, Suite 150, Eden Prairie, Minnesota 55344,
(952) 253-1234. We maintain a website at www.digitalriver.com. Information contained on, or accessed through, our website does not constitute
a part of this prospectus.

1
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The Notes

Interest The notes bear interest at 1.25% per annum on the principal amount from June 1, 2004,
payable semi-annually in arrears in cash on January 1 and July 1 of each year, beginning
January 1, 2005.

Maturity date January 1, 2024.

Conversion The notes are convertible into shares of our common stock, subject to the conditions
described herein, at an initial conversion price of $44.063 per share, subject to adjustments
for certain events. The initial conversion price is equivalent to a conversion rate of
approximately 22.6948 shares per $1,000 principal amount of notes.

You may surrender your notes for conversion if any of the following conditions is
satisfied:

� During any fiscal quarter commencing after June 30, 2004, if the sale price of our
common stock for 20 consecutive trading days in the preceding fiscal quarter is
more than 130% of the conversion price per share;

� If we have called the notes for redemption;

� If the average of the trading prices of the notes for any 5 consecutive trading day
period is less than 95% of the average of the conversion values of the notes during
that period; provided, however, that no notes may be converted based on the
satisfaction of this condition after January 1, 2019, if on any day during such five
consecutive trading day period, the sale price of our common stock is between the
conversion price and 130% of the conversion price;

� If we make certain significant distributions to the holders of our common stock; or

� In connection with a transaction or event constituting a fundamental change of
Digital River.

See "Description of the Notes�Conversion Rights."

Provisional redemption We may not redeem the notes prior to July 1, 2007. We may redeem some or all of the
notes for cash on or after July 1, 2007 and prior to January 1, 2009, at 100% of their
principal amount, plus accrued and unpaid interest, if any, if the closing price of our
common stock for 20 trading days within a period of 30 consecutive trading days ending
on the trading day before the date of mailing of the redemption notice exceeds 150% of the
conversion price on such trading day. See "Description of the Notes�Provisional
Redemption of Notes."

Optional redemption We may also redeem some or all of the notes for cash (i) on January 1, 2009 at a price
equal to 100.25% of the principal amount of the notes being redeemed and (ii) after
January 1, 2009 at a price equal to 100% of the principal amount of the notes being
redeemed, plus accrued and unpaid interest, if any, in each case. See "Description of the
Notes�Optional Redemption of Notes."

2
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Purchase at holder's option on specified dates You may require us to purchase for cash all or part of your
notes (i) on January 1, 2009 at a price equal to 100.25% of the
principal amount of the notes being purchased and (ii) on each
of January 1, 2014 and January 1, 2019 at a price equal to 100%
of the principal amount of the notes being purchased, plus
accrued and unpaid interest, if any, in each case. See
"Description of the Notes�Purchase of Notes at the Option of the
Holder."

Make whole premium upon a fundamental
change

If a fundamental change occurs prior to January 1, 2009, we
will pay a make whole premium on notes converted in
connection with, or tendered for repurchase upon, a
fundamental change as described below. The make whole
premium will be payable in our stock (or the consideration into
which our stock has been exchanged) on the repurchase date for
the notes after the fundamental change, both for notes tendered
for repurchase and for notes converted in connection with the
fundamental change.

The amount of the make whole premium, if any, will be based
on our stock price and the effective date of the fundamental
change. A description of how the make whole premium will be
determined and tables showing the make whole premium that
would apply at various stock prices and fundamental change
effective dates based on the current conversion rate are set forth
under "Description of the Notes�Determination of the Make
Whole Premium." No make whole premium will be paid if the
stock price is less than $33.13 or if the stock price exceeds
$100.00.

Purchase at holder's option upon a fundamental
change

You may require us to purchase your notes upon the occurrence
of a fundamental change in cash at 100% of the principal
amount of the notes being repurchased, plus accrued and unpaid
interest, if any, payable in cash, plus the make whole premium,
if any, payable in shares of our common stock. See
"Description of the Notes�Repurchase at the Option of a Holder
Upon a Fundamental Change."

Ranking The notes are senior unsecured obligations and rank, in right of
payment, the same as all of our existing and future senior
unsecured indebtedness. The notes rank senior in right of
payment to all of our subordinated indebtedness and are
effectively subordinated to any secured indebtedness and any
indebtedness of our subsidiaries.

Use of proceeds We will not receive any proceeds from the sale of the notes or
the shares of common stock offered by this prospectus. See
"Selling Securityholders."

3
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RISK FACTORS

You should carefully consider the risks described below before making an investment decision. The risks described below are not the only
ones facing our company. Additional risks not presently known to us or that we currently deem immaterial may also impair our business
operations. Our business, financial condition or results of operations could be materially adversely affected by any of these risks. The value of
the notes and our common stock could decline due to any of these risks, and you may lose all or part of your investment. This prospectus and the
incorporated documents also contain forward-looking statements that involve risks and uncertainties. Our actual results could differ materially
from those anticipated in these forward-looking statements as a result of certain factors, including the risks faced by us described below and
elsewhere in this prospectus.

Risks Related To Our Business

We have a history of losses and we have yet to achieve sustained profitability.

        We were incorporated in February 1994 and conducted our first online sale through a client's Web store in August 1996. We have sustained
profitability for only eight quarters through June 30, 2004, and have incurred significant losses since we were formed. As of June 30, 2004, we
had an accumulated deficit of approximately $72.1 million. Our limited profitable operating history makes it difficult to evaluate our ability to
sustain profitability in the future.

        The success of our business model depends upon our success in generating sufficient transaction and service fees from the use of our
electronic commerce solutions by existing and future clients. Accordingly, we must maintain our existing relationships and develop new
relationships with software publishers, online retailers and physical goods clients. To achieve this goal, we intend to continue to expend
significant financial and management resources on the development of additional services, sales and marketing, improved technology and
expanded operations. If we are unable to maintain existing, and develop new, client relationships, we will not generate a profitable return on our
investments and we will be unable to gain meaningful market share to justify those investments. Further, we may be unable to sustain
profitability if our revenues decrease or increase at a slower rate than expected, or if operating expenses exceed our expectations and cannot be
adjusted to compensate for lower than expected revenues.

Our operating results have fluctuated in the past and are likely to continue to do so, which could cause the price of our common stock to
be volatile.

        Our quarterly and annual operating results have fluctuated significantly in the past and are likely to continue to do so in the future due to a
variety of factors, some of which are outside our control. As a result, we believe that quarter-to-quarter and year-to-year comparisons of our
revenue and operating results are not necessarily meaningful, and that these comparisons may not be accurate indicators of future performance.
If our annual or quarterly operating results fail to meet the guidance we provide to securities analysts and investors or otherwise fail to meet their
expectations, the trading price of our common stock will likely decline. Some of the factors that have or may contribute to fluctuations in our
quarterly and annual operating results include:

�
our ability to attract and retain software publishers and online retailers as clients;

�
our ability to attract and retain physical goods clients;

�
fluctuations in demand for certain products or services offered by us or our clients, such as anti-virus software;

�
the introduction by us of new Web sites, Web stores or services that may require a substantial investment of our resources;

�
the introduction by others of competitive Web sites, Web stores or services;

�
our ability to continue to upgrade and develop our systems and infrastructure to meet emerging market needs and remain
competitive in our service offerings;

�
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economic conditions, particularly those affecting Internet-based electronic commerce;

�
client decisions to delay new product launches or to invest in e-commerce initiatives;

4
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�
national and international political unrest in connection with the continued military responses to the terrorist attacks on the
United States, possible future terrorist attacks and the possibility of future armed conflicts;

�
the performance of our newly acquired assets or companies, particularly element 5;

�
technical difficulties or system downtime leading to termination of client contracts and harm to our reputation;

�
slower than anticipated growth of the online market as a vehicle for the purchase of software products;

�
the cost of compliance with U.S. and foreign regulations relating to our business; and

�
our ability to retain and attract personnel commensurate with our business needs.

        In addition, revenue generated by our software and digital commerce services is likely to fluctuate on a seasonal basis that is typical for the
software publishing market in general. We believe that our first and fourth quarters are generally seasonally stronger than our second and third
quarters due to the timing of demand of tax preparation software and the holiday selling period. We also believe that software publishers avoid
new product releases in the summer months.

        Our operating expenses, which include: sales & marketing, product research & development and general & administrative expenses, are
based on our expectations of future revenue. These expenses are relatively fixed in the short-term. If our revenue for a quarter falls below our
expectations and we are unable to quickly reduce spending in response, our operating results for that quarter would be harmed. In addition, the
operating results of companies in the electronic commerce industry have, in the past, experienced significant quarter-to-quarter fluctuations that
may adversely affect our stock price.

A loss of any client that accounts for a large portion of our revenue would cause our revenue to decline.

        One software publisher client, Symantec Corporation, accounted for approximately 27% of our revenue in 2003. In addition, a limited
number of other software and physical goods clients contribute a large portion of our annual revenue. Contracts with our clients are generally
one or two years in length. If any one of these key contracts is not renewed or otherwise terminates, and if we are unable to replace it with other
client agreements, our revenue would decline and our ability to sustain profitability would be impaired. It is important to our ongoing success
that we maintain these key client relationships and, at the same time, develop new client relationships.

Our sales cycle is lengthy, which may cause us to incur substantial expenses and expend management time without generating
corresponding revenue, which would impair our cash flow.

        We market our services directly to software publishers, online retailers and other prospective customers outside of the software industry.
These relationships are typically complex and take time to finalize. Due to operating procedures in many organizations, a significant amount of
time may pass between selection of our products and services by key decision-makers and the signing of a contract. The period between the
initial sales call and the signing of a contract with significant sales potential is difficult to predict and typically ranges from six to twelve months.
If at the end of a sales effort a prospective client does not purchase our products or services, we may have incurred substantial expenses and
expended management time that cannot be recovered and that will not generate corresponding revenue. As a result, our cash flow and our ability
to fund expenditures incurred during the sales cycle may be impaired.

General economic uncertainty may reduce our revenue.

        The revenue growth and profitability of our business depends significantly on the overall demand for electronic commerce solutions. We
believe that the market for these solutions may be adversely affected by a number of factors, including reductions in capital expenditures by
clients and potential weakening of the U.S. and foreign economies. The continued military responses to the 2001 terrorist attacks on the United
States, the ongoing possibility of future terrorist attacks and the possibility of future armed conflicts may create adverse economic conditions
and lead to weakening in the economy.

        These factors may, in turn, give rise to a number of market trends that may slow our revenue growth, including:

5
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�
longer sales cycles;

�
deferral or delay of electronic commerce projects and generally reduced expenditures for electronic commerce solutions and
related services; and

�
increased price competition.

Our failure to attract and retain software publishers as clients would cause our revenue to decline.

        We generate revenue by providing outsourced services to software publishers. If we cannot develop and maintain satisfactory relationships
with software publishers on acceptable commercial terms, we will likely experience a decline in revenue. We also depend on our software
publisher clients creating and supporting software products that end-users will purchase. If we are unable to obtain sufficient quantities of
software for any reason, or if the quality of service provided by these software publishers falls below a satisfactory level, we could also
experience a decline in revenue and end-user satisfaction, and our reputation could be harmed. Our contracts with our software publisher clients
are generally one to two years in duration, with an automatic renewal provision for additional one-year periods, unless we are provided with a
written notice at least 90 days before the end of the contract. As is common in our industry, we have no long-term or exclusive contracts or
arrangements with any software publishers that guarantee the availability of software products. Software publishers that currently supply
software to us may not continue to do so and we may be unable to establish new relationships with software publishers to supplement or replace
existing relationships.

Our business plans depend on increasing revenue from physical goods clients.

        The success of our business strategy also depends upon increasing fee and service revenue derived from the sale of non-software products.
We have made substantial investments in technology and we may fail to establish and maintain sufficient relationships with physical goods
clients to offset these expenses. If we are unable to develop and expand our relationships with physical goods clients, we will fail to grow
revenue as projected, which would have a negative impact on our profitability.

Implementing our acquisition strategy could result in dilution and operating difficulties.

        We have acquired, and intend to continue engaging in strategic acquisitions of, businesses, technologies, services and products, such as
businesses that provide outsourcing services to software publishers. For example, in April 2004, we acquired element 5, a provider of outsourced
e-commerce solutions. The process of integrating an acquired business, technology, service or product into our business and operations may
result in unforeseen operating difficulties and expenditures. Integration of an acquired business also may disrupt our ongoing business, distract
management and make it difficult to maintain standards, controls and procedures. Moreover, the anticipated benefits of any acquisition may not
be realized. If a significant number of clients of the acquired businesses cease doing business with us, we would experience lost revenue, and
any synergies from the acquisition may be lost. Future acquisitions could result in potentially dilutive issuances of equity securities, the
incurrence of debt, contingent liabilities, amortization of intangible assets or impairment of goodwill.

Electronic software delivery, or ESD, is still an evolving and unproven technology and the industry may ultimately fail to accept ESD.

        Our success will depend in large part on the continued growth in end-user acceptance of ESD as a method of distributing software products.
ESD is a relatively new method of distributing software products to end-users, and unless ESD gains widespread market acceptance, we will be
unable to achieve our business plan. Factors that are likely to influence the market acceptance of ESD include:

�
the availability of sufficient bandwidth, both now and in the future, to enable purchasers to rapidly download software
products;

�
the cost of time-based Internet access;

�
the number, adequacy and commercial desirability of software products that are available for purchase through ESD as
compared to those available through physical delivery; and

�
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the level of end-user comfort with the process of downloading software via the Internet, including the ease of use of, and
lack of concern about, transaction security and technical support.
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        Even if ESD achieves widespread acceptance, we may be unable to overcome the substantial existing and future technical challenges
associated with electronically delivering software reliably and consistently on a long-term basis. Our failure to do so would also impair our
ability to execute our business plan.

Developments in accounting standards may cause us to increase our recorded expenses, which in turn would jeopardize our ability to
demonstrate sustained profitability.

        In January 2002, we adopted Statement of Financial Accounting Standard No. 142, "Goodwill and Other Intangible Assets" (SFAS
No. 142). The statement generally establishes that goodwill and intangible assets with indefinite lives are not amortized but are to be tested on an
annual basis for impairment and, if impaired, are recorded as an impairment charge in income from operations. As of December 31, 2003, we
had unamortized goodwill with an indefinite life of $23.9 million, from our acquisitions made in 2003 and previous years. Our recent acquisition
of element 5 will result in a significant increase in unamortized goodwill. If a portion of our unamortized goodwill is determined for any reason
to be impaired, the subsequent accounting of the impaired portion as an expense would lower our earnings and jeopardize our ability to
demonstrate sustained profitability, which could cause our stock price to decline.

        Additionally, the Financial Accounting Standards Board is currently considering a proposal to require that a valuation of stock options be
reflected as an expense item in financial statements. If this proposal were to be adopted, our recorded non-cash expenses would significantly
increase, which would impair our ability to maintain profitability.

        Additionally, the Financial Accounting Standards Board is currently considering a proposal to require that calculations of diluted earnings
per share include potential common shares underlying contingently convertible debt. If this proposal were to be adopted, our diluted earnings per
share would significantly decrease.

Increasing consumer acceptance of the Internet as a medium of commerce is important to the success of our business strategy and our
future revenue growth.

        The failure of the Internet to continue developing into a significant commercial medium would harm our ability to increase our revenue and
execute our business strategy. Rapid growth in the acceptance and use of the Internet as an effective medium of commerce is a recent
development. The acceptance and use of the Internet may not continue to develop and a sufficiently broad base of consumers may not adopt and
continue to use the Internet as a medium of commerce. We rely on purchasers who have historically used traditional means of commerce to
purchase goods or transact business. If we are to be successful, these purchasers must accept and use the Internet as a means of purchasing goods
and services and exchanging information. We cannot predict the rate at which these purchasers will do so.

The growth of the market for our services depends on the development and maintenance of the Internet infrastructure.

        Our business is based on delivering services over the Internet, and the success of our business therefore depends on the development and
maintenance of a sound Internet infrastructure. This includes maintenance of a reliable network backbone with the necessary speed, data
capacity and security, as well as timely development of complementary products such as high-speed modems, for providing reliable Internet
access and services. Our ability to increase the speed and scope of our services is limited by, and depends upon, the speed and reliability of both
the Internet and our clients' internal networks. Consequently, as Internet usage increases, the growth of the market for our services depends upon
improvements made to the Internet as well as to individual client's networking infrastructures to alleviate overloading and congestion. In
addition, any delays in the adoption of new standards and protocols required to govern increased levels of Internet activity or increased
governmental regulation may have a detrimental effect on the Internet infrastructure.

Because the electronic commerce industry is highly competitive and has low barriers to entry, we may be unable to compete effectively.

        The market for electronic commerce solutions is extremely competitive and we may find ourselves unable to compete effectively. Because
there are relatively low barriers to entry in the electronic commerce market, we expect competition to intensify as current competitors expand
their product offerings and new competitors enter the market. In addition, our clients may become competitors in the future. Increased
competition is likely to result in price reductions, lower average sales prices, reduced margins, longer sales cycles and a decrease or loss of our
market share, any of which could reduce our revenue. We face competition from the following sources:

7
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�
in-house development of electronic commerce capabilities;

�
other providers of outsourced electronic commerce solutions;

�
software publishers and online retailers who have or may choose to make substantial initial and ongoing investments in order
to develop and manage their own electronic commerce sites, and who may decide to market this capability to other
companies;

�
system integrators and application service providers that offer tools and services for electronic commerce, including
companies that provide a broad range of Internet and server solutions, such as Corio, Inc., Electronic Data Systems
Corporation and IBM Global Services;

�
companies that provide tools and services enabling one or more of the transaction processing functions of electronic
commerce, such as transaction control, data security, customer interaction and database marketing, including
BroadVision, Inc. and CyberSource Corporation;

�
companies that sell, distribute or rent software products over the Internet;

�
high-traffic, branded Web sites that derive a substantial portion of their revenue from electronic commerce and may
themselves offer, or provide means for others to offer, software products, such as Amazon.com, Inc. and Global
Commerce, Inc.; and

�
traditional channels and methods of retail and corporate software sales, such as mail order catalogs and retail superstores.

        Many of our competitors have, and potential competitors may have, more experience developing Internet-based software, services and
electronic commerce solutions, larger technical staffs, larger customer bases, more established distribution channels and customer relationships,
greater brand recognition and greater financial, marketing and other resources than us. In addition, competitors may be able to develop services
that are superior to our services, achieve greater customer acceptance or have significantly improved functionality as compared to our existing
and future products and services. Our competitors may be able to respond more quickly to technological developments and changes in
customers' needs. Our inability to compete successfully against current and future competitors could cause our revenue to decline.

Failure to properly manage and sustain our expansion efforts could strain our management and other resources.

        Our ability to successfully offer services and implement our business plan in a rapidly evolving market requires an effective planning and
management process. We have rapidly and significantly expanded the depth and breadth of our service offerings. Failure to properly manage this
expansion could place a significant strain on our managerial, operational and financial resources. To manage this expansion, we are required to
continually:

�
improve existing and implement new operational, financial and management controls, reporting systems and procedures;

�
install new management information systems; and

�
train, motivate, retain and manage our employees.

        We may be unable to install management information and control systems in an efficient and timely manner, and our current or planned
personnel, systems, procedures and controls may be inadequate to support our operations.

Failure to develop our technology to accommodate increased traffic could reduce demand for our services and impair the growth of our
business.
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        We periodically enhance and expand our technology and transaction-processing systems, network infrastructure and other technologies to
accommodate increases in the volume of traffic on our technology platform. Any inability to add software and hardware or to develop and
upgrade existing technology, transaction-processing systems or network infrastructure to manage increased traffic on this platform may cause
unanticipated systems disruptions, slower response times and degradation in client services, including impaired quality and speed of order
fulfillment. Failure to manage increased traffic could harm our reputation and significantly reduce demand for our services, which would impair
the growth of our business. We may be unable to improve and increase the capacity of our network infrastructure sufficiently or anticipate and
react to expected increases in the use of the platform to
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handle increased volume. Further, additional network capacity may not be available from third-party suppliers when we need it. Our network
and our suppliers' networks may be unable to maintain an acceptable data transmission capability, especially if demands on the platform
increase.

        We continue to enhance our e-commerce platforms to better support new features and functionality demanded by our client base. Failure of
these to perform as expected could lead to client dissatisfaction and loss of business.

Our industry is characterized by rapid technological change that may make our technology and systems obsolete or cause us to incur
substantial costs to adapt to these changes.

        To remain competitive, we must continue to enhance and improve the responsiveness, functionality and features of the CNS platform and
the underlying network infrastructure. If we incur significant costs without adequate results, or are unable to adapt rapidly to technological
changes, we may fail to achieve our business plan. The Internet and the electronic commerce industry are characterized by rapid technological
change, changes in user and client requirements and preferences, frequent new product and service introductions embodying new technologies
and the emergence of new industry standards and practices that could render our technology and systems obsolete. To be successful, we must
adapt to rapid technological change by licensing and internally developing leading technologies to enhance our existing services, developing
new products, services and technologies that address the increasingly sophisticated and varied needs of our clients, and responding to
technological advances and emerging industry standards and practices on a cost-effective and timely basis. The development of our CNS
technology platform and other proprietary technologies involves significant technical and business risks. We may fail to use new technologies
effectively or fail to adapt our proprietary technology and systems to client requirements or emerging industry standards.

System failures could reduce the attractiveness of our service offerings.

        We provide commerce, marketing and delivery services to our clients and end-users through our proprietary technology transaction
processing and client management systems. These systems also maintain an electronic inventory of products and gather consumer marketing
information. The satisfactory performance, reliability and availability of the technology and the underlying network infrastructure are critical to
our operations, level of client service, reputation and ability to attract and retain clients. We have experienced periodic interruptions, affecting all
or a portion of our systems, which we believe will continue to occur from time to time. Any systems damage or interruption that impairs our
ability to accept and fill client orders could result in an immediate loss of revenue to us, and could cause some clients to purchase services
offered by our competitors. In addition, frequent systems failures could harm our reputation.

        Our systems and operations are vulnerable to damage or interruption from:

�
fire, flood and other natural disasters;

�
operator negligence, improper operation by, or supervision of, employees, physical and electronic break-ins,
misappropriation, computer viruses and similar events; and

�
power loss, computer systems failures, and Internet and telecommunications failure.

        We do not carry sufficient business interruption insurance to fully compensate us for losses that may occur.

We may become liable to clients who are dissatisfied with our services.

        We design, develop, implement and manage electronic commerce solutions that are crucial to the operation of our clients' businesses.
Defects in the solutions we develop could result in delayed or lost revenue, adverse end-user reaction, and/or negative publicity which could
require expensive corrections. As a result, clients who experience these adverse consequences either directly or indirectly as a result of our
services could bring claims against us for substantial damages. Any claims asserted could exceed the level of any insurance coverage that may
be available to us. Moreover, the insurance we carry may not continue to be available on economically reasonable terms, or at all. The successful
assertion of one or more large claims that are uninsured, that exceed insurance coverage or that result in changes to insurance policies (including
premium increases) could adversely affect our operating results or financial condition.
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Our chief executive officer and key technical employees are critical to our business, and if they do not remain with us in the future, we
may be unable to effectively replace them.

        Our future success significantly depends on the continued services and performance of our senior management, particularly Joel A.
Ronning, our chief executive officer. Our performance also depends on our ability to retain and motivate our key technical employees who are
skilled in maintaining our proprietary technology platform. The loss of the services of any of our executive officers or key technical employees
could harm our business if we are unable to effectively replace that officer or employee, or if that person should decide to join a competitor or
otherwise directly or indirectly compete with us. Further, we may need to incur additional operating expenses and divert other management time
in order to search for a replacement. We do not maintain any key person life insurance policies.

We must continually attract and retain technical and other key personnel in order to successfully execute our business strategy.

        Our future success depends on our ability to continue to identify, attract, hire, train, retain and motivate highly skilled technical, managerial,
operations, merchandising, sales and marketing and client service personnel. Competition for these personnel is intense, particularly in the
Internet industry. We may be unable to successfully attract, assimilate or retain sufficiently qualified personnel. Failure to do so could harm our
business growth and profitability. In addition, the market price of our common stock has fluctuated substantially since our initial public offering
in August 1998. Consequently, potential employees may perceive our equity incentives as less attractive and current employees whose equity
incentives are no longer attractively priced may choose not to remain with our organization. In that case, our ability to attract employees will be
adversely affected. Additionally, the Financial Accounting Standards Board is currently considering a proposal to require that the cost of stock
options be reflected as an expense item in financial statements. If this proposal were to be adopted, we may be limited in the use of stock options
as equity incentives, which will make it more difficult to compete for and attract qualified personnel. Finally, should our stock price substantially
decline, the retention value of stock options granted since our initial public offering will decline and employees who hold such options may
choose not to remain with our organization.

Protecting our intellectual property is critical to our success.

        We regard the protection of our trademarks, copyrights, trade secrets and other intellectual property as critical to our success. We rely on a
combination of patent, copyright, trademark, service mark and trade secret laws and contractual restrictions to protect our proprietary rights. We
have entered into confidentiality and invention assignment agreements with our employees and contractors, and nondisclosure agreements with
parties with whom we conduct business, in order to limit access to and disclosure of our proprietary information. These contractual arrangements
and the other steps taken by us to protect our intellectual property may not prevent misappropriation of our technology or deter independent
third-party development of similar technologies. We also seek to protect our proprietary position by filing U.S. and foreign patent applications
related to our proprietary technology, inventions and improvements that are important to the development of our business. Proprietary rights
relating to our technologies will be protected from unauthorized use by third parties only to the extent they are covered by valid and enforceable
patents or are effectively maintained as trade secrets. We pursue the registration of our trademarks and service marks in the U.S. and
internationally. Effective trademark, service mark, copyright and trade secret protection may not be available in every country in which our
services are made available online.

        The steps we have taken to protect our proprietary rights may be inadequate and third parties may infringe or misappropriate our trade
secrets, trademarks and similar proprietary rights. Any significant failure on our part to protect our intellectual property could make it easier for
our competitors to offer similar services and thereby adversely affect our market opportunities. In addition, litigation may be necessary in the
future to enforce our intellectual property rights, to protect our trade secrets or to determine the validity and scope of the proprietary rights of
others. Litigation could result in substantial costs and diversion of management and technical resources.

Claims of infringement of other parties' intellectual property rights could require us to expend significant resources, enter into
unfavorable licenses or require us to change our business plans.

        From time to time we are named as a defendant in lawsuits claiming that we have, in some way, violated the intellectual property rights of
others. Existing lawsuits in this area, as well as any future assertions or prosecutions of claims like these, could require us to expend significant
financial and managerial resources. The defense of any claims, with or without merit, could be time-consuming, result in costly litigation and
diversion of technical and management personnel, cause product enhancement delays or require that we develop non-infringing technology or
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enter into royalty or licensing agreements. Royalty or licensing agreements, if required, may be unavailable on terms acceptable to us or at all. In
the event of a successful claim of infringement against us and our failure or inability to develop non-infringing technology or license the
infringed or similar technology on a timely basis, we may be unable to pursue our current business plan.

        In August 2001, an action was brought against us and other defendants in the U.S. District Court in the District of Columbia alleging
infringement of United States Patent No. 6,014,651 owned by Christopher M. Crawford of Washington, D.C. Crawford alleges that we directly
infringe the patent by the provision of online software purchase and delivery services, that we actively induce infringement of the patent by
supporting and otherwise promoting our electronic software delivery services to others and that we contributorily infringed the patent by
making, using, selling and offering to sell components of our electronic software delivery services. No substantive actions have taken place as
yet in this case. The court has delayed substantive discovery in this case, pending a preliminary determination of the legal scope of Crawford's
claim. Discovery reopened in February 2004, and is ongoing. We have been in the process of preparing materials regarding claim interpretation
to present to the court, and we expect to do so at an appropriate point in the case. Although a number of co-defendants have settled with plaintiff
Crawford, at this time, Crawford has declined to make a definitive demand for resolution of this case. We believe that this lawsuit is without
merit and intend to defend against it vigorously.

Claims against us related to the software products that we deliver electronically and the tangible goods that we deliver physically could
also require us to expend significant resources.

        Claims may be made against us for negligence, copyright or trademark infringement, products liability or other theories based on the nature
and content of software products or tangible goods that we deliver electronically and physically. Because we did not create these products, we
are generally not in a position to know the quality or nature of the content of these products. Although we carry general liability insurance and
require that our customers indemnify us against end-user claims, our insurance and indemnification measures may not cover potential claims of
this type, may not adequately cover all costs incurred in defense of potential claims, or may not reimburse us for all liability that may be
imposed. Any costs or imposition of liability that are not covered by insurance or indemnification measures could be expensive and
time-consuming to address, distract management and delay product deliveries, even if we are ultimately successful in the defense of these
claims.

Security breaches could hinder our ability to securely transmit confidential information.

        A significant barrier to electronic commerce and communications is the secure transmission of confidential information over public
networks. Any compromise or elimination of our security could be costly to remedy, damage our reputation and expose us to liability, and
dissuade existing and new clients from using our services. We rely on encryption and authentication technology licensed from third parties to
provide the security and authentication necessary for secure transmission of confidential information, such as end-user credit card numbers. A
party who circumvents our security measures could misappropriate proprietary information or interrupt our operations.

        We may be required to expend significant capital and other resources to protect against security breaches or address problems caused by
breaches. Concerns over the security of the Internet and other online transactions and the privacy of users could deter people from using the
Internet to conduct transactions that involve transmitting confidential information, thereby inhibiting the growth of our business. To the extent
that our activities or those of third-party contractors involve the storage and transmission of proprietary information, such as credit card
numbers, security breaches could damage our reputation and expose us to a risk of loss or litigation and possible liability. Our security measures
may not prevent security breaches and failure to prevent security breaches could lead to a loss of existing clients and deter potential clients away
from our services.

Loss of our credit card acceptance privileges would seriously hamper our ability to process the sale of digital goods.

        The payment by end-users for the purchase of digital goods that we process is typically made by credit card. If we incur significant
instances of credit card fraud over an extended period of time, it may result in penalties and termination of our credit card acceptance privileges.
Loss of our credit card acceptance privileges would severely impact our ability to process the sale of digital goods where the payment method is
by credit card. We may be required to expend significant capital and other resources to protect against these fraudulent transactions.
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The listing of our network addresses on anti-SPAM lists could harm our ability to service our clients and deliver goods over the
Internet.

        Certain privacy and anti-email proponents have engaged in a practice of gathering, and publicly listing, network addresses that they believe
have been involved in sending unwanted, unsolicited emails commonly known as SPAM. In response to user complaints about SPAM, Internet
service providers have from time to time blocked such network addresses from sending emails to their users. If our network addresses
mistakenly end up on these SPAM lists, our ability to provide services for our clients and consummate the sales of digital and physical goods
over the Internet could be harmed.

Changes in government regulation could limit our Internet activities or result in additional costs of doing business over the Internet.

        We are subject to the same federal, state and local laws as other companies conducting business over the Internet. Today, there are
relatively few laws specifically directed towards conducting business over the Internet. The adoption or modification of laws related to the
Internet could harm our business, operating results and financial condition by increasing our costs and administrative burdens. Due to the
increasing popularity and use of the Internet, many laws and regulations relating to the Internet are being debated at the international, federal and
state levels. These laws and regulations could cover issues such as:

�
user privacy with respect to adults and minors;

�
export compliance;

�
pricing and taxation;

�
fraud;

�
advertising;

�
intellectual property rights;

�
information security; and

�
quality of products and services.

        Applicability to the Internet of existing laws governing issues such as property ownership, copyrights and other intellectual property issues,
taxation, libel, obscenity and personal privacy could also harm our operating results and substantially increase the cost to us of doing business.
For example, numerous state legislatures have proposed that tax rules for Internet retailing and catalog sales correspond to enacted tax rules for
sales from physical stores. Any requirement that we collect sales tax for each online purchase and remit the tax to the appropriate state authority
would be a significant administrative burden to us and possibly depress online sales. This and any other change in laws applicable to the Internet
might also require significant management resources to respond appropriately. The vast majority of these laws were adopted prior to the advent
of the Internet, and do not contemplate or address the unique issues raised thereby. Those laws that do reference the Internet, such as the Digital
Millennium Copyright Act, are only beginning to be interpreted by the courts and their applicability and reach are therefore uncertain.

Laws relating to user information and online privacy may limit the collection and use of end-user data for our clients.

        We collect and maintain end-user data for our clients, which subjects us to increasing international, federal and state regulation related to
online privacy and the use of personal user information. Congress recently enacted anti-SPAM legislation with which we must comply when
providing email campaigns for our clients. Bills are pending in Congress and in various states that address online privacy protections. Several
states have proposed, and some have enacted, legislation that would limit the use of personal user information or require online services to
establish privacy policies. In addition, the U.S. Federal Trade Commission, or FTC, has urged Congress to adopt legislation regarding the
collection and use of personal identifying information obtained from individuals when accessing Web sites. In the past, the emphasis has been
on information obtained from minors. Focus has now shifted to include online privacy protection for adults. If such legislation is adopted, it may
include requirements that companies establish procedures to, among other things:

Edgar Filing: DIGITAL RIVER INC /DE - Form S-3/A

21



12

Edgar Filing: DIGITAL RIVER INC /DE - Form S-3/A

22



�
give adequate notice to users regarding information collection and disclosure practices;

�
provide users with the ability to have personal information deleted from a company's database;

�
provide users with access to their collected personal information and the ability to correct inaccuracies;

�
clearly identify affiliations with third parties that may collect information or sponsor activities on another company's Web
site; and

�
obtain express parental consent prior to collecting and using personal information from children under 13 years of age.

        Even in the absence of laws requiring companies to establish these procedures, the FTC has settled several proceedings resulting in consent
decrees in which Internet companies have been required to establish programs regarding the manner in which personal information is collected
from users and provided to third parties. We could become a party to a similar enforcement proceeding. These regulatory and enforcement
efforts could limit our collection of demographic and personal information from end-users, which could adversely affect our ability to
comprehensively serve our clients.

The adoption and implementation of international laws and regulations applicable to electronic commerce may impair our efforts to
expand revenue from international transactions.

        The European Union has adopted a privacy directive that regulates the collection and use of information that identifies an individual person.
These regulations may inhibit or prohibit the collection and sharing of personal information in ways that could harm our clients or us. The
globalization of Internet commerce may be harmed by these and similar regulations because the European Union privacy directive prohibits
transmission of personal information outside the European Union. The United States and the European Union have negotiated an agreement
providing a "safe harbor" for those companies who agree to comply with the principles set forth by the U.S. Department of Commerce and
agreed to by the European Union. Failure to comply with these principles may result in fines, private lawsuits and enforcement actions. These
enforcement actions can include interruption or shutdown of operations relating to the collection and sharing of information pertaining to
citizens of the European Union.

        In addition, in July 2003, the European Union implemented rules regarding the collection and payment of Value Added Tax, or VAT.
These rules require VAT to be charged on supply delivered over electronic networks, including software and computer services, as well as
information and cultural, artistic, sporting, scientific, educational, entertainment and similar services. These services are now being taxed in the
country where the purchaser resides rather than where the supplier is located. Historically, suppliers of digital products that existed outside the
European Union were not required to collect or remit VAT on digital orders made to purchasers in the European Union. With the
implementation of these rules, we are required to collect and remit VAT on digital orders received from purchasers in the European Union which
effectively raises the price for these goods by the VAT amount. This price increase could serve to discourage purchasing of our products and
services which in turn could adversely affect our operating results and financial condition.

Compliance with future laws imposed on electronic commerce may substantially increase our costs of doing business or otherwise
adversely affect our ability to offer our services.

        Because our services are accessible worldwide, and we facilitate sales of products to end-users worldwide, foreign jurisdictions may claim
that we are required to comply with their laws. Laws regulating Internet companies outside of the United States may be less favorable than those
in the United States, giving greater rights to consumers, content owners and users. Compliance may be more costly or may require us to change
our business practices or restrict our service offerings relative to those provided in the United States. Any failure to comply with foreign laws
could subject us to penalties ranging from fines to bans on our ability to offer our services.

        As our services are available over the Internet in multiple states and foreign countries, these jurisdictions may claim that we are required to
qualify to do business as a foreign corporation in each state or foreign country. We are qualified to do business only in California, Colorado,
Connecticut, Illinois, Michigan, Minnesota, Utah and Washington. Failure to qualify as a foreign corporation in a required jurisdiction could
subject us to taxes and penalties and could result in our inability to enforce contracts in these jurisdictions.
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        In addition, we are subject to United States laws governing the conduct of business with other countries, such as export control laws, which
prohibit or restrict the export of goods, services and technology to designated countries, denied persons or denied entities from the United States.
Any significant changes in these laws, particularly an expansion in the export control laws, will increase our costs of compliance and may
further restrict our overseas client base.

We intend to continue to expand our international operations and these efforts may not be successful in generating additional revenue.

        We sell products and services to end-users outside the United States and we intend to continue to expand our international presence.
Expansion into international markets, particularly the European and Asia-Pacific regions, requires significant resources that we may fail to
recover by generating additional revenue. Conducting business outside of the United States is subject to risks, including:

�
changes in regulatory requirements and tariffs;

�
uncertainty of application or governing of local laws;

�
reduced protection of intellectual property rights;

�
difficulties in physical distribution for international sales;

�
higher incidences of credit card fraud and difficulties in accounts receivable collection;

�
the burden and cost of complying with a variety of foreign laws; and

�
political or economic constraints on international trade or instability.

        These risks have grown with the recent acquisition of element 5, which has substantial operations outside the U.S.

        We may be unable to successfully and cost-effectively market, sell and distribute our services in foreign markets. This may be more
difficult or take longer than anticipated especially due to international challenges, such as language barriers, currency exchange issues and the
fact that the Internet infrastructure in foreign countries may be less advanced than the U.S. Internet infrastructure. If we are unable to
successfully expand our international operations, or manage this expansion, our operating results and financial condition could be harmed.

New obligations to collect or pay sales tax could substantially increase the cost to us of doing business.

        Currently, we collect sales, use or other similar taxes with respect to electronic software download in states where we believe that we have
nexus. The application of sales related taxes to interstate and international sales over the Internet is unclear and evolving. We are already
required to collect and remit VAT in the European Union, for example. Local, state or foreign jurisdictions may seek to impose sales or use tax
collection obligations on out-of-state companies like ours that engage in electronic commerce. A successful assertion by one or more states or
any foreign country that we should collect sales, use or other taxes on the sale of merchandise through our physical goods clients or on physical
shipments of software could harm our results of operations. In addition, any failure by a physical goods client to collect obligatory sales or use
taxes could cause the relevant jurisdiction to attempt imposing that obligation on us.

Compliance with changing regulation of corporate governance and public disclosure may result in additional expenses.

        Keeping abreast of, and in compliance with, changing laws, regulations and standards relating to corporate governance and public
disclosure, including the Sarbanes-Oxley Act of 2002, new SEC regulations and Nasdaq Stock Market rules, have required an increased amount
of management attention and external resources. We intend to invest all reasonably necessary resources to comply with evolving corporate
governance and public disclosure standards, and this investment may result in increased general and administrative expenses and a diversion of
management time and attention from revenue-generating activities to compliance activities.

We may need to raise additional capital to achieve our business objectives, which could result in dilution to existing investors.
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        We require substantial working capital to fund our business. If capital requirements vary materially from those currently planned, we may
require additional financing sooner than anticipated. If additional funds are raised
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through the issuance of equity securities, the percentage ownership of our stockholders will be reduced, stockholders may experience additional
dilution or these equity securities may have rights, preferences or privileges senior to those of our common stock. Our capital requirements
depend on several factors, including the rate of market acceptance of our products, the ability to expand our client base and the growth of sales
and marketing. We have had significant operating losses and negative cash flow from operations since inception. Additional financing may not
be available when needed, on terms favorable to us or at all. If adequate funds are not available or are not available on acceptable terms, we may
be unable to develop or enhance our services, take advantage of future opportunities or respond to competitive pressures, which would harm our
operating results and adversely affect our ability to sustain profitability.

Internet-related stock prices are especially volatile and this volatility may depress our stock price or cause it to fluctuate significantly.

        The stock market, and the trading prices of Internet-related companies in particular, have been notably volatile. This volatility is likely to
continue in the short-term and is not necessarily related to the operating performance of affected companies. This broad market and industry
volatility could significantly reduce the price of our common stock at any time, without regard to our operating performance. Factors that could
cause our stock price in particular to fluctuate include, but are not limited to:

�
actual or anticipated variations in quarterly operating results;

�
announcements of technological innovations;

�
the ability to sign new clients and the retention of existing clients;

�
new products or services that we or our competitors offer;

�
changes in financial estimates by securities analysts;

�
conditions or trends in the Internet and online commerce industries;

�
global unrest and terrorist activities;

�
changes in the economic performance and/or market valuations of other Internet or online electronic commerce companies;

�
our announcement of significant acquisitions, strategic partnerships, joint ventures or capital commitments or results of
operations or other developments related to those acquisitions;

�
additions or departures of key personnel; and

�
sales or other transactions involving our common stock.

Our involvement in class-action litigation relating to our IPO may adversely affect our results of operations and distract management.

        We are party to a lawsuit which alleges that we, certain of our officers and directors and the underwriters of our initial public offering, or
IPO, violated Section 11 of the Securities Act of 1933 based on allegations that our IPO registration statement and prospectus failed to disclose
material facts regarding the compensation to be received by, and the stock allocation practices of, the IPO underwriters. Similar complaints,
pursuing similar theories, were filed in the same court against hundreds of other public companies.

        The IPO lawsuit, as well as any future allegations that we may have, in some way, violated securities laws could require us to expend
significant financial and managerial resources and could result in further volatility of our stock price. The defense of any claims, with or without
merit, could be time-consuming, result in costly litigation and divert technical and management personnel.

We may need to recognize and record income tax expense in the future while having no cash outlay for these taxes.
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        Because we have a substantial net operating loss carryforward, the related deferred tax asset is fully reserved on our balance sheet. At some
future date when we meet the requirements, we may reflect the benefit of the deferred tax asset and taxation of our financial results in our
financial statements. The recognition of taxes may adversely affect the trading price of our stock in the stock market. It is also possible under
existing accounting rules

15

Edgar Filing: DIGITAL RIVER INC /DE - Form S-3/A

27



that we may be required to record income tax expense although we may have no cash outlay for these taxes or the ability to recognize the
deferred tax asset under current accounting rules.

Provisions of our charter documents, other agreements and Delaware law may inhibit potential acquisition bids for us.

        Certain provisions of our amended and restated certificate of incorporation, bylaws, other agreements and Delaware law could make it more
difficult for a third party to acquire us, even if a change in control would be beneficial to our stockholders.

Risks Related to the Acquisition of Element 5 AG

element 5 has a history of losses and has yet to achieve sustained profitability.

        element 5 has experienced significant losses since inception ($10.2 million through March 31, 2004) and has experienced significant
negative cash flows from operations. To address these risks, we and element 5 must, among others things, maintain existing and develop new
relationships with independent software publishers, online retailers and other companies outside of the software market, maintain and increase
element 5's client base, implement and successfully execute its business and marketing strategy, continue to develop and upgrade its technology
and transaction-processing systems, provide superior customer service and order fulfillment, respond to competitive developments, and attract,
retain and motivate qualified personnel. There can be no assurances that we will be successful in addressing such risks, and the failure to do so
could have a material adverse effect on our business, financial condition and results of operations.

If we do not successfully integrate element 5, our business will be adversely affected.

        Our acquisition of element 5 in April, 2004 is very recent. We therefore have a very limited operating history with element 5 and limited
experience in managing its business. Integrating element 5 will be a complex and time-consuming process. Prior to the acquisition, Digital River
and element 5 operated independently, each with its own business, corporate culture, locations, employees and systems. Eventually, we intend to
operate as a combined organization utilizing common technology, information and communication systems, operating procedures, financial
controls, and human resource practices. There may be substantial difficulties, costs and delays involved in any integration of element 5 into
Digital River. These may include:

�
distracting management from day-to-day operations;

�
potential incompatibility of corporate cultures;

�
potential difficulties in transitioning customers to new platforms;

�
an inability to achieve synergies as planned;

�
costs and delays in implementing common systems and procedures; and

�
increased difficulties in managing our business due to the addition of an international location and two locations in the U.S.

        Many of these risks are accentuated because element 5's operations, employees and customers are largely located outside of the U.S. Any
one or all of these factors may increase operating costs or lower anticipated financial performance. Many of these factors are also outside of our
control. Achieving anticipated synergies and the potential benefits underlying our reasons for the acquisition will depend on successful
integration of the two businesses. The failure to integrate element 5 successfully would have a material adverse effect on our business, financial
condition and results of operations.

We may be unable to retain element 5's customers.

        There can be no assurance that we will be able to retain element 5's customers following the acquisition. A failure to retain element 5's
customers could have a material adverse effect on our financial condition and profitability.

As a result of the acquisition of element 5, we will be exposed to greater risk from currency fluctuations.
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        Approximately one half of element 5's revenue and most of its costs are denominated in Euros and currencies other than U.S. dollars. As a
result, a greater proportion of our revenues, earnings and costs will now be subject to
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currency fluctuations. We do not have, and we do not have plans to implement, a currency hedging program to mitigate the effect of fluctuations
of currency prices on our financial results. As a result, our future operating results may be subject to fluctuations due to volatility in foreign
currency exchange markets.

We have not yet allocated the purchase price for the element 5 acquisition.

        The allocation of the purchase price of element 5 to amortizable costs and goodwill has not yet been finalized. The allocation will be
finalized at a later date following analysis of the fair value of element 5's assets. The result of the allocation of the purchase price between
amortizable costs and goodwill could have an impact on our future operating results.

Risks Related To The Notes

The notes are unsecured and contain no financial covenants.

        The notes are not secured by our assets. The indenture does not restrict our ability to incur additional debt, including secured debt. The
notes are effectively subordinated to any of our existing or future secured indebtedness to the extent of the assets securing that indebtedness. In
addition, the indenture does not contain any financial covenants, restrict our ability to repurchase our securities, pay dividends or make restricted
payments or contain covenants or other provisions to afford holders protection in the event of a transaction that substantially increases our level
of indebtedness. Furthermore, the indenture contains only limited protections in the event of a "fundamental change" as defined below under
"Description of the Notes�Repurchase at the Option of a Holder Upon a Fundamental Change." We could engage in many types of transactions,
such as acquisitions, refinancing or recapitalizations, that could substantially affect our capital structure and the value of the notes and our
common stock but would not constitute a fundamental change permitting holders to require us to repurchase their notes under the indenture.

The notes are effectively subordinated to the liabilities of our subsidiaries.

        In the event of the insolvency, bankruptcy, liquidation, reorganization, dissolution or winding up of the business of any of our subsidiaries,
creditors of our subsidiaries generally will have the right to be paid in full before any distribution is made to us or the holders of the notes.
Accordingly, holders of the notes are effectively subordinated to the claims of our subsidiaries' creditors, including trade creditors, to the extent
of the assets of the indebted subsidiary. This subordination could adversely affect our ability to pay our obligations on the notes. Our subsidiaries
have no obligation to pay any amounts due on the notes or to provide us with funds for our payment obligations, whether by dividends,
distributions, loans or other payments.

We may be unable to finance the repurchase of the notes even if required by the holders pursuant to the indenture.

        We will be required to repurchase all or a portion of the outstanding notes at the option of the holders on January 1, 2009, 2014 and 2019.
In addition, upon a fundamental change, we may be required to redeem all or a portion of the outstanding notes. If a fundamental change were to
occur, we may not have enough funds to pay the redemption price for all tendered notes. Any credit agreements or other agreements relating to
our indebtedness may prevent us from repurchasing the notes or contain provisions that expressly prohibit the repurchase of the notes upon a
fundamental change or may provide that a fundamental change constitutes an event of default under that agreement. If a fundamental change
occurs at a time when we are prohibited from repurchasing or redeeming notes, we could seek the consent of our lenders to redeem the notes or
could attempt to refinance this debt. If we do not obtain a consent, we could not repurchase or redeem the notes. Our failure to redeem tendered
notes would constitute an event of default under the indenture, which might constitute a default under the terms of our other indebtedness. See
"Description of the Notes."

The contingent conversion features of the notes could result in your receiving less than the value of the common stock into which the
notes are convertible.

        The notes are convertible into common stock only if specified conditions are met. If the specified conditions for conversion are not met,
you may not be able to receive the value of our common stock into which the notes would otherwise be convertible. Therefore, you may not be
able to realize the appreciation, if any, in the value of our common stock after the issuance of the notes.
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Conversion of the notes may affect the trading price of our common stock.

        The conversion of some or all of the notes and any sales in the public market of our common stock issuable upon such conversion could
adversely affect the market price of our common stock. In addition, the existence of the notes may encourage short selling by market participants
because the conversion of the notes could depress our common stock price.

The price of our common stock, and therefore of the notes, may fluctuate significantly, and this may make it difficult for you to resell
the notes when you want or at prices you find attractive.

        The price of our common stock on The Nasdaq National Market constantly changes. Because the notes are convertible into shares of our
common stock, volatility in the market price for our common stock could have a similar effect on the trading price of the notes. This may result
in greater volatility in the market price of the notes than would be expected for nonconvertible debt securities. The market price of our common
stock has been and may continue to be subject to wide fluctuations. From January 1, 2003, through June 30, 2004, the intra-day sale prices of our
common stock on the Nasdaq National Market ranged from $8.83 to $34.83 per share. Fluctuations in our common stock price may be caused by
a variety of factors, some of which are beyond our control:

�
actual or anticipated variations in quarterly operating results and announcements of technological innovations;

�
new products or services offered by us or our competitors;

�
changes in financial estimates by securities analysts;

�
changes in research coverage by securities analysts;

�
any announcement by us of significant acquisitions, strategic partnerships, joint ventures or capital commitments;

�
additions or departures of key personnel;

�
sales by current holders of our common stock; and

�
general conditions in, and investor sentiment regarding, electronic commerce companies generally.

Future sales of our common stock in the public market or the issuance of securities senior to our common stock could adversely affect
the trading price of our common stock and the value of the notes and our ability to raise funds in new stock offerings.

        Future sales of substantial amounts of our common stock or equity-related securities in the public market, or the perception that these sales
could occur, could adversely affect prevailing trading prices of our common stock and the value of the notes and could impair our ability to raise
capital through future offerings of equity or equity-related securities. No prediction can be made as to the effect, if any, that future sales of
shares of common stock or the availability of shares of common stock for future sale, will have on the trading price of our common stock or the
value of the notes.

Rating agencies may provide unsolicited ratings on the notes that could reduce the market value or liquidity of the notes and our
common stock.

        We have not requested a rating of the notes from any rating agency and we do not anticipate that the notes will be rated. However, if one or
more rating agencies rates the notes and assigns the notes a rating lower than the rating expected by investors, or reduces their rating in the
future, the market price or liquidity of the notes and our common stock could be harmed.

Provisions of the notes may inhibit potential acquisition bids for us.

        Your repurchase right upon the occurrence of a fundamental change could, in some circumstances, make more difficult or discourage a
potential takeover of us and, thus, removal of incumbent management.
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We cannot assure you that an active trading market will develop for the notes.

        The notes are currently traded on the PORTAL Market. Notes resold pursuant to this prospectus will cease to be traded on the PORTAL
Market. We do not intend to list the notes for trading on any national securities
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exchange or on the Nasdaq National Market and can give no assurances about the development of any trading market for the notes.

        The notes constitute a new issue of securities for which there is no established trading market. We cannot predict whether an active trading
market for the notes will develop or be sustained. If an active market for the notes fails to develop or be sustained, the trading price of the notes
could fall. If an active trading market were to develop, the notes could trade at prices that may be lower than the initial offering price of the
notes. Whether or not the notes will trade at lower prices depends on many factors, including:

�
prevailing interest rates and the markets for similar securities;

�
general economic conditions; and

�
our financial condition, historic financial performance and future prospects.
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RATIO OF EARNINGS TO FIXED CHARGES

        The following table sets forth the ratio of earnings to fixed charges for each of the last five years and for the six months ended June 30,
2004 (in millions):

Years ended December 31 Six months
ended
June 30,
20041999 2000 2001 2002 2003

Ratio of earnings to fixed charges(1) � � � � 70.5 35.7

(1)
The ratio of earnings to fixed charges is computed by dividing income (loss) from operations plus fixed charges by fixed charges.
Fixed charges consist of interest expense, amortization of debt issuance costs and that portion of rental payments under operating
leases that we believe to be representative of interest. Earnings were insufficient to cover fixed charges in 1999 through 2002 by
amounts equal to the net loss for the period.

FORWARD-LOOKING STATEMENTS

        Some of the statements in this prospectus and the documents incorporated by reference are forward-looking statements. These statements
are based on our current expectations, assumptions, estimates and projections about our business and our industry, and involve known and
unknown risks, uncertainties and other factors that may cause our or our industry's results, levels of activity, performance or achievement to be
materially different from any future results, levels of activity, performance or achievements expressed or implied in or contemplated by the
forward-looking statements. Words such as "believe," "anticipate," "expect," "intend," "plan," "will," "may," "should," "estimate," "predict,"
"potential," "continue," or the negative of such terms or other similar expressions, identify forward-looking statements. In addition, any
statements that refer to expectations, projections or other characterizations of future events or circumstances are forward-looking statements. Our
actual results could differ materially from those anticipated in such forward-looking statements as a result of several factors more fully described
under the caption "Risk Factors" and in the documents incorporated by reference. The forward-looking statements made in this prospectus relate
only to events as of the date on which the statements are made.

USE OF PROCEEDS

        We will not receive any proceeds from the sale of the notes or the shares of common stock offered by this prospectus. See "Selling
Securityholders."

DIVIDEND POLICY

        We have never paid or declared any cash dividends on our common stock or other securities and do not anticipate paying cash dividends in
the foreseeable future. We currently intend to retain all future earnings, if any, for use in the operation of our business.

20

Edgar Filing: DIGITAL RIVER INC /DE - Form S-3/A

34



DESCRIPTION OF THE NOTES

        We issued the notes under an indenture dated June 1, 2004, which is referred to as the "indenture." The indenture is a contract between
Digital River and Wells Fargo Bank, National Association, who is serving as trustee. The following description of the terms is a summary. It
summarizes only those portions of the indenture we believe are most important to your decision to invest in the notes. This section does not
describe every aspect of the notes. The indenture, and not this summary, defines your rights as a holder of the notes. There may be other
provisions in the indenture that are also important to you. You should read the indenture for a full description of the terms of the notes. We will
provide a copy, at no charge, if you contact us. As used in this section, the words "we," "us," "our" or "Digital River" refer to Digital River, Inc.
and its successors under the indenture and do not include any current or future subsidiary of Digital River, Inc.

General

        We have issued notes in the aggregate principal amount of $195,000,000 in denominations of $1,000 or in multiples of $1,000. The notes
will mature on January 1, 2024, unless earlier converted, redeemed or repurchased.

        The indenture does not contain any restrictions on the payment of dividends or the repurchase of our securities or any financial covenants.
The indenture contains no covenants or other provisions to afford protection to holders of notes in the event of a highly leveraged transaction or
a change in control of Digital River except to the extent described under "�Repurchase at the Option of a Holder Upon a Fundamental Change."

        The notes bear interest at the annual rate of 1.25%, which may be increased as described in "�Registration Rights" below, from June 1, 2004.
Interest is payable on January 1 and July 1 of each year, beginning January 1, 2005, subject to limited exceptions if the notes are converted or
purchased prior to the interest payment date. The record dates for the payment of interest are December 15 and June 15. We may, at our option,
pay interest on the notes by check mailed to the holders. However, a holder with an aggregate principal amount in excess of $2 million will be
paid by wire transfer in immediately available funds upon its election if the holder has provided us with wire transfer instructions at least 10
business days prior to the payment date. Interest is computed on the basis of a 360-day year comprised of twelve 30-day months. We are not
required to make any payment on the notes due on any day that is not a business day until the next succeeding business day. The payment made
on the next succeeding business day will be treated as though it were paid on the original due date and no interest will accrue on the payment for
the additional period of time.

        We maintain an office in The City of New York where we will pay the principal of, and interest, if any, on the notes and you may present
the notes for registration, transfer, exchange or conversion. This office is currently an office of the trustee. Except under limited circumstances
described below, the notes are issued only in fully-registered book-entry form, without coupons, and are represented by one or more global
notes. There is no service charge for any registration of transfer or exchange of notes. We or the trustee may, however, require holders to pay a
sum sufficient to cover any tax or other governmental charge payable in connection with certain transfers or exchanges.

Ranking

        The notes are senior unsecured obligations of Digital River and rank in right of payment the same as all of our existing and future senior
unsecured indebtedness. The notes rank senior in right of payment to all of our subordinated indebtedness and are effectively subordinated to
any secured indebtedness.

        The notes are our exclusive obligations. Our right to receive assets of any of our subsidiaries upon their liquidation or reorganization, and
the consequent right of the holders of the notes to participate in those assets, is effectively subordinated to the claims of that subsidiary's
creditors, including trade creditors, except to the extent that we are recognized as a creditor of that subsidiary, in which case our claims would
still be subordinate to any security interests in the assets of that subsidiary and any indebtedness of that subsidiary senior to that held by us.

        The indenture does not limit the amount of additional indebtedness, including any secured indebtedness, that we may create, incur, assume
or guarantee, nor does the indenture limit the amount of indebtedness and other liabilities that any of our subsidiaries may create, incur, assume
or guarantee.

Conversion Rights

        You may convert any portion of your notes, in whole or in part, into common stock prior to the close of business on the maturity date of the
notes, subject to prior redemption of the notes, upon the satisfaction of the
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conditions described below. You may convert all or any portion of the principal amount of any note that is a multiple of $1,000 into our common
stock at an initial conversion price of $44.063 per share. The initial conversion price is equivalent to a conversion rate of approximately 22.6948
shares of common stock per $1,000 principal amount of notes, and is subject to adjustment as described below.

        If any notes are converted during the period after any record date but before the next interest payment date, interest on those notes will be
paid on the next interest payment date, notwithstanding such conversion, to the holder of record on the record date of those notes. However, any
notes that are delivered to us for conversion after any record date but before the next interest payment date must, except as described in the next
sentence, be accompanied by a payment equal to the interest payable on such interest payment date on the principal amount of notes being
converted. We will not require the payment to us described in the preceding sentence (1) if we have specified a redemption date that is after a
record date and on or prior to the next interest payment date, (2) if we have specified a purchase date following a fundamental change that is
after a record date and on or prior to the next interest payment date or (3) only to the extent of overdue interest, if any overdue interest exists at
the time of conversion with respect to such note. If you convert any notes after an interest payment date but on or before the next record date, no
interest will be paid on those notes.

        Holders may surrender their notes for conversion into shares of our common stock prior to stated maturity under the following
circumstances:

Conversion Upon Satisfaction of Market Price Condition

        You may surrender notes for conversion into our common stock on or prior to the maturity date during any fiscal quarter, if the sale price of
our common stock, for each of any 20 consecutive trading days in the immediately preceding fiscal quarter, exceeds 130% of the conversion
price per share of our common stock on that trading day.

        For each fiscal quarter, we will determine if the notes are convertible as the result of the satisfaction of this condition in the preceding fiscal
quarter and will promptly notify the trustee accordingly. The trustee will, in turn, notify the holders in each fiscal quarter as to the satisfaction of
this condition.

        The "sale price" of our common stock on any date means the closing per share sale price, or if no sale price is reported, the average of the
bid and ask prices or, if more than one in either case, the average of the average bid and the average ask prices, on that date as reported in
composite transactions for the principal United States securities exchange on which our common stock is traded or, if our common stock is not
listed on a United States national or regional securities exchange, as reported by the Nasdaq System or by the National Quotation Bureau
Incorporated. However if Nasdaq is no longer reporting this information, or if our common stock is not quoted on Nasdaq, as available in any
other over-the-counter market or, if not available in any over-the counter market, the sale price will be determined in good faith by our board of
directors.

Conversion Upon Notice of Redemption

        You may surrender for conversion a note called for redemption at any time prior to the close of business on the business day that is prior to
the redemption date, even if it is not otherwise convertible at that time. However, if you have already delivered a purchase notice or notice of
your exercise of your option to require us to repurchase your notes, you may not surrender your notes for conversion until you have withdrawn
this notice in accordance with the indenture.

Conversion Upon Trading Price of Notes Falling Below a Percentage of the Conversion Value of the Notes

        If, after any five consecutive trading-day period in which the average of the trading prices for the notes for this five trading-day period is
less than 95% of the average of the conversion values for the notes during that period, then you may surrender notes for conversion at any time
during the following five trading days; provided, however, that no notes may be converted based on the satisfaction of this condition after
January 1, 2019, if, on any day during such five consecutive trading-day period, the sale price of our common stock is between the conversion
price and 130% of the conversion price.

        The "trading price" means, on any date of determination, the average of the secondary bid quotations per note obtained by the conversion
agent for $2,000,000 principal amount of the notes at approximately 3:30 p.m., New York City time, on that determination date from three
independent nationally recognized securities dealers that we select; provided, that if at least three such bids cannot
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reasonably be obtained, but two bids can reasonably be obtained, then the average of these two bids will be used; provided, further, that if at
least two bids cannot reasonably be obtained, but one bid can reasonably be obtained, this one bid will be used. If the trustee cannot reasonably
obtain at least one bid for $2,000,000 principal amount of the notes from a nationally recognized securities dealer, then the trading price per
$1,000 principal amount of the notes will be deemed to be less than 95% of the product of the "closing sale price" of our common stock and the
conversion rate.

        The "conversion value" of a note means the product of the last reported bid price of our common stock on any date of determination
multiplied by the conversion rate of the note in effect on that date, which is the number of shares of our common stock into which the note is
convertible.

Conversion Upon Specified Corporate Transactions

        Even if the market price contingency described above under "�Conversion of Notes�Conversion Upon Satisfaction of Market Price
Condition" has not occurred, if we elect to distribute to all holders of our common stock:

�
rights or warrants entitling them to subscribe for or purchase our common stock at less than the current market price, as
defined in the indenture, on the trading day immediately preceding the declaration date for the distribution; or

�
cash, debt securities or other evidence of indebtedness or other assets, which distribution, together with all other such
distributions within the preceding twelve months, has a per share value exceeding 10% of the current market price of our
common stock as of the trading day immediately preceding the declaration date for the distribution,

we must notify you at least 20 days prior to the ex-dividend date for this distribution. Once we have given the notice, you may surrender your
notes for conversion at any time until the earlier of the close of business on the business day prior to the ex-dividend date or our announcement
that the distribution will not take place.

Conversion Upon a Fundamental Change

        In addition, in the event of a fundamental change, you may surrender notes for conversion at any time beginning 10 days before the
anticipated effective date of the fundamental change and until 10 days after the actual effective date of the fundamental change. If you convert
your notes in connection with a fundamental change, you will receive:

�
the make whole premium, if any, which will be in an amount determined as set forth under "�Determination of the Make
Whole Premium" and which will be payable in shares of our common stock on the repurchase date for the notes after the
fundamental change described under "�Repurchase at the Option of a Holder Upon a Fundamental Change;" plus

�
the number of shares of our common stock into which a holder's notes are convertible (if the notes are surrendered for
conversion prior to the record date for receiving distributions in connection with a fundamental change, or if earlier, the
effective time of the fundamental change) or the kind and amount of cash, securities and other assets or property which you
would have received if you had held the number of shares of common stock into which the notes were convertible
immediately prior to the transactions (if notes are surrendered for conversion after such record date or effective time, as the
case may be); plus

�
accrued but unpaid interest, if any, to but excluding the conversion date, which interest will be payable in cash.

Conversion Procedures

        Your right to convert a note called for redemption at our option will terminate at the close of business on the business day prior to the
redemption date, unless we default in making payment due upon redemption. If you have submitted your notes for repurchase upon a
fundamental change, you may convert your notes only if you withdraw your repurchase notice prior to the repurchase date, as described below
under "�Repurchase at the Option of a Holder Upon a Fundamental Change." If the notes are subject to repurchase following a fundamental
change, your conversion rights with respect to the notes subject to repurchase will expire at 5:00 p.m. New York City time on the business day
before the repurchase date.
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        The right to convert any note may be exercised:

�
if the note is represented by a global security, by book-entry transfer to the conversion agent, which initially is the trustee,
through the facilities of DTC, or

�
if the note is represented by a certificated note, by delivery of the note at the specified office of the conversion agent,

accompanied, in either case, by a duly signed and completed notice of conversion, and appropriate endorsements and transfer documents if
required by the conversion agent.

        We will not issue fractional shares of common stock upon conversion of notes. Instead, we will pay cash for the fractional amount based
upon the closing market price of the common stock on the last trading day prior to the date of conversion.

        The conversion date will be the date on which the note and all of the items required for conversion are delivered to the conversion agent
and the requirements for conversion have been met. You will be required to pay any taxes or duties payable in respect of the issue or delivery of
the common stock issued upon conversion of your notes if the common stock is to be issued in a name other than that of the noteholder.

Adjustment of Conversion Price and Other Adjustments

        We will adjust the conversion price if any of the following events occurs:

        (1)   we issue capital stock as a dividend or distribution on our common stock,

        (2)   we distribute rights or warrants to all holders of our common stock entitling them to subscribe for or purchase common stock at less
than the current market price, as defined in the indenture, on the record date for such issuance,

        (3)   we subdivide, combine or reclassify our common stock,

        (4)   we distribute cash, evidence of indebtedness or other assets, excluding dividends or distributions described in clause (1) or (2) above,
to all holders of our common stock,

        (5)   we pay a dividend or other distribution consisting exclusively of cash to all holders of our common stock, and

        (6)   we pay to holders of our common stock in respect of a tender exchange offer by us or any of our subsidiaries for common stock a price
per share in excess of the current market price for one share of our common stock on the last date tenders or exchanges may be made pursuant to
such tender or exchange offer.

        To the extent that we have a rights plan in effect upon conversion of the notes into common stock, we will be required under the indenture
to provide that the holders of the notes will receive the rights upon conversion of the notes, whether or not these rights were separated from the
common stock prior to conversion, subject to limited exceptions.

        In the event that:

�
we reclassify our common stock,

�
we consolidate, merge or combine with another entity, or

�
we sell or convey to another person all or substantially all of our property and assets,

and holders of our outstanding common stock would be entitled to receive stock, other securities, other property, assets or cash for their common
stock, except as described above under "�Conversion Upon a Fundamental Change," you will be entitled to convert your notes into the same type
of consideration, if any, received by holders of our common stock as if the holders of the notes had converted their notes into common stock
immediately prior to one of these types of events. If we engage in any such reclassification, consolidation, merger, combination or sale of assets,
the conversion price would not be adjusted.
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        We may, from time to time, voluntarily reduce the conversion price for a period of at least 20 days, subject to the shareholder approval
requirements under the Nasdaq marketplace rules. We will give at least 15 days prior notice of any reduction in the conversion price. We may
also reduce the conversion price to avoid or diminish
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income tax to holders of our common stock in connection with a dividend or distribution of stock or similar event. We will not make any
payment or adjustment for dividends or distributions on any common stock issued upon conversion of any note.

        No adjustment in the conversion price will be required unless it would result in a change in the conversion price of at least 0.5%. Any
adjustment not made will be taken into account in subsequent adjustments.

        In some circumstances, you may be deemed to have received a distribution or dividend subject to United States federal income tax as a
result of an adjustment or the nonoccurrence of an adjustment to the conversion price.

Determination of the Make Whole Premium

        If a fundamental change occurs prior to January 1, 2009, we will pay a make whole premium upon the repurchase of the notes as described
below under "�Repurchase at the Option of a Holder Upon a Fundamental Change" and upon the conversion of the notes as described above
under "�Conversion Upon a Fundamental Change." We will not pay any make whole premium if the stock price, as defined below, is less than
$33.13 or greater than $100.00. The make whole premium will be equal to a percentage, known as the "additional premium," of the original
principal amount of the notes. The additional premium will be in addition to, and not in substitution for, any cash, securities, or other assets
otherwise due to holders of notes upon conversion, repurchase or redemption. The additional premium will be determined by reference to the
table below and is based on the date on which the fundamental change becomes effective, referred to as the "effective date," and the price,
referred to as the "stock price," paid per share of our common stock in the transaction constituting the fundamental change. If holders of our
common stock receive only cash in the fundamental change, the stock price shall be the cash amount paid per share. Otherwise the stock price
will be the sale price of our common stock, determined as described under "�Conversion Upon Satisfaction of Market Price Condition" above, on
the 10 trading days up to but not including the date on which the fundamental change becomes effective.

        We will pay the make whole premium solely in shares of our common stock, other than cash paid in lieu of fractional shares, or in the same
form of consideration into which all or substantially all of the shares of our common stock have been converted or exchanged in connection with
the fundamental change. If holders of our common stock have the right to elect the form of consideration received in a fundamental change, then
the consideration into which a share of our common stock has been converted will be deemed to equal the aggregate consideration distributed in
respect of all shares of our common stock divided by the total number of shares of common stock participating in the distribution.

        The value of our shares for purposes of determining the number of shares to be issued in respect of the make whole premium will be
calculated as follows:

�
In the case of a fundamental change in which all or substantially all of the shares of our common stock have been converted
as of the effective date into the right to receive securities or other assets or property, then the value of our shares will equal
the value of the consideration paid per share, with the consideration valued as follows:

(a)
securities that are traded on an United States national securities exchange or approved for quotation on the Nasdaq
National Market or any similar system of automated dissemination of quotations of securities prices will be valued
based on 98% of the average closing price or last sale price, as applicable, on the 10 trading days prior to but
excluding the repurchase date,

(b)
other securities, assets or property, other than cash, which holders will have the right to receive will be valued
based on 98% of the average of the fair market value of such securities, assets or property, other than cash, as
determined by two independent nationally recognized investment banks selected by the trustee, and

(c)
100% of any cash.

�
In all other cases, the value of our shares will equal 98% of the average of the closing price of our common stock on the 10
trading days prior to but excluding the repurchase date.

Notwithstanding the foregoing, in no event will the value of our common stock be less than 50% of the stock price used to determine the amount
of the make whole premium.
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         The stock prices set forth in the first column of the table will be adjusted as of any date on which the conversion rate of the notes is
adjusted. The adjusted stock prices will equal the stock prices applicable immediately prior to the adjustment multiplied by a fraction, the
numerator of which is the conversion rate immediately prior to the adjustment giving rise to the stock price adjustment and the denominator of
which is the conversion rate as so adjusted.

        The following table sets forth additional premiums (in percentages).

Make Whole Premium Upon Fundamental Change (% of Face Value)

Effective Date

Stock price
June 2,
2004

January 1,
2005

January 1,
2006

January 1,
2007

January 1,
2008

January 1,
2009

$ 33.13 0.0 0.0 0.0 0.0 0.0 0.0
$ 36.00 6.6 6.8 7.1 6.8 5.8 0.0
$ 40.00 13.6 13.5 13.3 12.1 10.4 0.0
$ 44.00 20.8 20.5 19.8 17.8 15.6 0.0
$ 48.00 19.4 18.8 17.7 14.9 12.4 0.0
$ 52.00 17.9 17.2 15.7 12.3 9.5 0.0
$ 56.00 16.7 15.8 14.0 10.1 6.9 0.0
$ 60.00 15.5 14.5 12.5 8.2 4.5 0.0
$ 64.00 14.5 13.4 11.2 6.6 2.5 0.0
$ 68.00 13.6 12.4 10.1 5.3 1.2 0.0
$ 72.00 12.8 11.5 9.1 4.2 0.4 0.0
$ 76.00 12.0 10.7 8.2 3.3 0.2 0.0
$ 80.00 11.4 10.0 7.5 2.6 0.0 0.0
$ 84.00 10.8 9.4 6.8 2.0 0.0 0.0
$ 88.00 10.2 8.8 6.2 1.6 0.0 0.0
$ 92.00 9.7 8.3 5.6 1.2 0.0 0.0
$ 96.00 9.2 7.8 5.2 0.9 0.0 0.0
$ 100.00 8.8 7.4 4.8 0.7 0.0 0.0

        The exact stock price and repurchase dates may not be set forth on the table, in which case

�
If the stock price is between two stock price amounts on the table or the repurchase date is between two dates on the table,
the additional premium will be determined by straight-line interpolation between additional premium amounts set forth for
the higher and lower stock price amounts and the two dates, as applicable, based on a 365 day year.

�
If the stock price is in excess of $100.00 per share, no additional premium will be paid.

�
If the stock price is less than or equal to $33.13, no additional premium will be paid.

Provisional Redemption of Notes

        We may not redeem the notes prior to July 1, 2007. We may redeem some or all of the notes for cash on or after July 1, 2007 and prior to
January 1, 2009, at 100% of their principal amount, plus accrued and unpaid interest, if any, to but excluding the redemption date if the closing
price of our common stock for 20 trading days within a period of 30 consecutive trading days ending on the trading day before the date of
mailing of the redemption notice exceeds 150% of the conversion price on such trading day. We will provide not less than 20 nor more than
60 days' notice mailed to each holder of the notes to be redeemed. If we give the redemption notice and deposit the funds as required, then
interest will cease to accrue on and after the redemption date on the notes or portions of the notes called for redemption.

Optional Redemption of Notes

        On January 1, 2009, we may redeem some or all of the notes for cash at a price equal to 100.25% of the principal amount of the notes being
redeemed, plus accrued and unpaid interest, if any, to but excluding the redemption date. After January 1, 2009, we may redeem some or all of
the notes for cash at any time and from time to time, at a price equal to 100% of the principal amount of the notes being redeemed, plus accrued
and unpaid
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interest, if any, to but excluding the redemption date. If the redemption date is an interest payment date, interest will be paid on the interest
payment date to the record holder on the relevant record date. We will give not less than 20 business days' or more than 60 business days' notice
of redemption by mail to holders of the notes. Holders may convert notes or portions of notes called for redemption even if the market price
contingency described under "Conversion Rights" has not occurred, until the close of business on the day that is two business days prior to the
redemption date.

        Upon redemption, holders of notes that are redeemed will receive, in exchange for the notes, the redemption price in cash.

Partial Redemption

        If we redeem less than all of the outstanding notes, the trustee will select the notes to be redeemed on a pro rata basis in principal amounts
of $1,000 or integral multiples of $1,000. If a portion of a holder's notes is selected for partial redemption and the holder converts a portion of
the notes, the converted portion will be deemed to be the portion selected for redemption.

Purchase of Notes at the Option of the Holder

        On each of January 1, 2009, 2014 and 2019 (and if that day is not a business day, on the following business day), you may require us to
purchase all or part of your notes for cash, in integral multiples of $1,000, for which you have properly delivered and not withdrawn a written
purchase notice. The purchase price on January 1, 2009 will be equal to 100.25% of the principal amount of the notes being purchased, plus
accrued and unpaid interest, if any, to but excluding the date of purchase. The purchase price on each of January 1, 2014 and January 1, 2019
will be equal to 100% of the principal amount of the notes being purchased, plus accrued and unpaid interest, if any, to but excluding the date of
repurchase. You may submit your notes for purchase to the paying agent designated by us at any time from the opening of business on the date
that is 20 business days prior to the purchase date until the close of business on the fifth business day prior to the purchase date.

        We will pay the purchase price in cash. For a discussion of the tax treatment of a holder receiving cash, see "Material U.S. Federal Tax
Considerations."

Required Notices and Procedure

        On a date not less than 20 business days prior to any date for purchase at the option of the holder, we will give notice to holders at their
addresses shown in the register of the registrar, and to beneficial owners as required by applicable law, stating, among other things, the
procedures that holders must follow to require us to purchase their notes.

        A purchase notice must be received by the paying agent no later than the close of business on the business day prior to the purchase date
and must specify the notes for which the repurchase right is being exercised.

        You may withdraw any purchase notice by delivering a written notice of withdrawal to the paying agent prior to the close of business on the
second business day prior to the purchase date.

        In connection with any purchase offer, including a repurchase at the option of a holder upon a fundamental change, as described below, we
will

�
comply in all material respects with the provisions of Rule 13e-4, Rule 14e-1 and any other tender offer rules under the
Exchange Act that may then apply;

�
file a Schedule TO, if required, or any other required schedule under the Exchange Act; and

�
otherwise comply with all federal and state securities laws.

        Our obligation to pay the purchase price for a note as to which you have delivered and not validly withdrawn a purchase notice is
conditioned upon the holder delivering the note, together with necessary endorsements, to the paying agent at any time after delivery of the
purchase notice. We will cause the purchase price for the note to be paid promptly following the later of the purchase date or the time of delivery
of the note.

        If the paying agent holds money sufficient to pay the purchase price of the note on the purchase date in accordance with the terms of the
indenture, then, immediately after the purchase date, the note will cease to be
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outstanding. After the note ceases to be outstanding, all other rights of the holder shall terminate, other than the right to receive the purchase
price upon delivery of the note.

Repurchase at the Option of a Holder Upon a Fundamental Change

        If a fundamental change occurs, you may require us to repurchase all of your notes, or any portion of your notes that are an integral
multiple of $1,000 for cash, on the date which is 30 business days after the occurrence of the fundamental change, at a price equal to 100% of
the principal amount of the notes, plus accrued and unpaid interest, if any, to but excluding the repurchase date, payable in cash, plus the
additional premium, if any, payable in stock, determined as described above under "�Determination of the Make Whole Premium."

        We will mail to the trustee and each holder a written notice of the fundamental change within 15 business days after the occurrence of a
fundamental change. This notice will contain certain specified information, including:

�
information about and the terms and conditions of the fundamental change;

�
information about the holder's right to convert the notes;

�
the holder's right to require us to repurchase the notes;

�
the procedures required for exercise of the repurchase option upon the fundamental change; and

�
the name and address for the paying and conversion agents.

        You must deliver written notice of your exercise of this repurchase right to the paying agent at any time prior to the close of business on the
business day prior to the fundamental change repurchase date. The written notice must specify the notes for which the repurchase right is being
exercised. If you wish to withdraw this election, you must provide a written notice of withdrawal to the paying agent at any time prior to the
close of business on the business day prior to the fundamental change repurchase date.

        "Fundamental change" means the occurrence of a change of control or a termination of trading.

        "Change of control" means the occurrence of one or more of the following events:

(1)
any sale, lease, exchange or other transfer, in one transaction or a series of related transactions, of all or
substantially all of our assets to any person or group of related persons, other than to any of our wholly-owned
subsidiaries, as defined in Section 13(d) of the Exchange Act, whether or not otherwise in compliance with the
provisions of the indenture;

(2)
the approval by the holders of our capital stock of any plan or proposal for our liquidation or dissolution, whether
or not otherwise in compliance with the provisions of the indenture;

(3)
any person or group becoming the beneficial owner, as defined in Rule 13d-3 under the Exchange Act, of shares
representing more than 50% of the aggregate ordinary voting power represented by our issued and outstanding
voting stock; or

(4)
any consolidation by us with, or merger by us with or into, another person or any consolidation by another person
with, or merger by another person with or into, us, in any event other than pursuant to a transaction in which the
persons that beneficially owned, as defined in Rule 13d-3 under the Exchange Act, directly or indirectly, the shares
of our voting stock immediately prior to the transaction, beneficially own, directly or indirectly, immediately after
the transaction, shares of voting stock of the continuing or surviving corporation representing at least a majority of
the total voting power of all outstanding classes of voting stock of the continuing or surviving corporation in
substantially the same proportion as the ownership immediately prior to the transaction.
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        However, a change of control does not include any transaction or event in connection with which all or substantially all of our common
stock is exchanged for, converted into, acquired for or constitutes solely the right to receive consideration consisting of all or substantially all
common stock or American Depositary Shares that are: (i) listed on, or immediately after the transaction or event will be listed on, a United
States national securities exchange or (ii) approved, or immediately after the transaction or event will be approved, for quotation on Nasdaq or
any similar United States system of automated dissemination of quotations of securities prices.
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        The definition of a change of control includes a phrase relating to the sale, lease, exchange or other transfer of "all or substantially all" of
our assets. Although there is a developing body of case law interpreting the phrase "substantially all," there is no precise definition of the phrase
under applicable law. Accordingly, the ability of a holder of convertible notes to require us to repurchase such convertible notes as a result of a
sale, lease, exchange or other transfer of less than all of our assets to another person or group may be uncertain.

        "Termination of trading" means that our common stock or other common stock into which the notes are convertible is neither listed for
trading on a United States national securities exchange nor approved for listing on Nasdaq or any similar United States system of automated
dissemination of quotations of securities prices, and no other American Depositary Shares or similar instruments for the common stock are listed
or approved for listing in the United States.

        Your repurchase right upon the occurrence of a fundamental change could, in some circumstances, make more difficult or discourage a
potential takeover of us and, thus, removal of incumbent management. The fundamental change repurchase right, however, is not the result of
management's knowledge of any specific effort to accumulate shares of common stock or to obtain control of us by means of a merger, tender
offer, solicitation or otherwise. Instead, the fundamental change purchase feature is a standard term contained in other similar debt offerings.

        We could in the future enter into transactions, including highly leveraged recapitalizations, that would not constitute a fundamental change
and would, therefore, not provide the holders with the protection requiring us to repurchase the notes.

        We may be unable to repurchase the notes at your option, whether upon the occurrence of a fundamental change or otherwise. We may not
have enough funds to pay the redemption price for all tendered notes on a redemption date. Any future credit agreements or other agreements
relating to our indebtedness may contain provisions prohibiting redemption of the notes under certain circumstances, or expressly prohibit our
redemption of the notes upon a fundamental change or may provide that a fundamental change constitutes a default under that agreement. If a
redemption date occurs at a time that we are prohibited from purchasing or redeeming notes, we would be required to seek the consent of our
lenders to redeem the notes or attempt to refinance this debt. If we do not obtain consent, we would not be permitted to purchase or redeem the
notes. Our failure to redeem tendered notes would constitute an event of default under the indenture, which might constitute a default under the
terms of our other indebtedness.

Events of Default and Notice

        The following are events of default under the indenture:

        (1)   a default in the payment of principal of any note or of the redemption price, purchase price or repurchase price in respect of any note
when due,

        (2)   a default in the payment of interest, including additional interest, if any, on any note which continues for 30 days or more after the
payment is due,

        (3)   a default in the performance of any other of our covenants or agreements in the indenture that continues for 60 days after written notice
to us by the trustee or to us and the trustee by the holders of at least 25% in principal amount of then outstanding notes,

        (4)   failure by us to make any payment when due, including any applicable grace period, in respect of our indebtedness for borrowed
money, which payment is in an amount in excess of $10 million,

        (5)   default by us or our subsidiaries with respect to any of our indebtedness for borrowed money, which default results in acceleration of
any such indebtedness that is an amount in excess of $10 million, provided that if the acceleration is rescinded or annulled, then the event of
default under the indenture will be cured,

        (6)   failure by us to convert notes upon exercise of a holder's conversion right,

        (7)   failure to provide a notice of a fundamental change in accordance with the indenture, and

        (8)   specified events relating to bankruptcy, insolvency or reorganization.

        If an event of default occurs and is continuing, the trustee or the holders of not less than 25% in principal amount of outstanding notes may
declare the principal of and interest, if any, on all the notes to be immediately due

29

Edgar Filing: DIGITAL RIVER INC /DE - Form S-3/A

49



and payable. If the event of default relates to bankruptcy, insolvency or reorganization, the notes automatically become due and payable
immediately, subject to applicable law. After acceleration, but before a judgment or decree based on acceleration, the holders of a majority in
aggregate principal amount of the notes may, under some circumstances, rescind and annul the acceleration if all events of default, other than the
non-payment of accelerated principal, have been cured or waived.

        You may not enforce the indenture or notes except as provided in the indenture. Subject to the provisions of the indenture relating to the
duties of the trustee in case an event of default occurs and is continuing, the trustee will be under no obligation to exercise any of the rights or
powers under the indenture at the request or direction of any holders of the notes, unless the holders shall have offered the trustee indemnity or
security satisfactory to it. Subject to the indemnification provisions and certain limitations contained in the indenture, the holders of a majority in
principal amount of the notes at the time outstanding will have the right to direct the time, method and place of conducting any proceeding for
any remedy available to the trustee or exercising any trust or power conferred on the trustee. Those holders may, in some cases, waive any
default except a default in payment of principal of, or interest, if any, on any note, a failure to comply with certain provisions of the indenture
relating to conversion of the notes or we fail to comply with any of the provisions of the indenture that would require the consent of the holder of
each outstanding note affected.

        We are required to furnish the trustee annually with an officer's certificate as to our compliance with the conditions and covenants provided
for in the indenture and specifying any known defaults.

Discharge

        The indenture provides that we may terminate some of our obligations under the indenture at any time by delivering all outstanding notes to
the trustee for cancellation if we have paid all sums payable by us under the indenture. At any time within one year before the maturity of the
notes or the redemption of all the notes at our option, we may terminate some of our obligations under the indenture, other than our obligations
to pay the principal of, and interest, if any, on the notes and our obligations in connection with your right to convert your notes, by depositing
with the trustee money or U.S. Government obligations sufficient to pay all remaining indebtedness on the notes when due.

Merger and Consolidation

        We may not consolidate or merge with or into, or sell, lease, convey or otherwise dispose of all or substantially all of our assets to, another
corporation, person or entity unless:

        (1)   the successor person, if any, is a corporation, limited liability company, partnership or trust organized and existing under the laws of
the United States, any state of the United States or the District of Columbia and assumes our obligations on the notes and under the indenture,

        (2)   immediately after giving affect to the transaction, no default or event of default shall have occurred and be continuing, and

        (3)   other conditions specified in the indenture are met.

Modification and Waiver

        Except as described below, supplements of, and amendments to, the indenture or the notes may be made by us and the trustee with the
consent of the holders of not less than a majority in aggregate principal amount of outstanding notes and any existing default or compliance with
any provisions may be waived with the consent of the holders of a majority in aggregate principal amount of the outstanding notes, subject to
some exceptions. However, we and the trustee may amend or supplement the indenture or the notes, without the consent of the holders of the
notes, to cure any ambiguity, defect or inconsistency, to provide for the assumption of our obligations to holders of the notes and make certain
changes with respect to conversion rights in case of a merger or acquisition in compliance with the indenture or to make any change that does
not materially adversely affect the rights of a holder of the notes. Without the consent of the holders of each note affected thereby, an
amendment, supplement or waiver may not:

�
change the stated maturity date of the principal of any note, or adversely affect the right to convert any note,
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�
reduce the principal amount or redemption, repurchase or purchase price of, or interest, including additional interest, or
make whole amount on, any note,

�
change the currency for payment on any note,

�
impair the right to institute suit for the enforcement of any payment on or with respect to, or the conversion of, any note,

�
impair the right of a holder to convert any note,

�
except as otherwise permitted or contemplated by provisions of the indenture concerning specified reclassifications or
corporate reorganizations, adversely affect the conversion rights of holders of the notes,

�
adversely affect any repurchase options of holders,

�
change the ranking of the notes in a manner adverse to the holders of the notes,

�
change the quorum or voting requirements under the indenture,

�
after the occurrence of a fundamental change, modify the provisions with respect to the purchase right of the holders upon a
fundamental change in a manner adverse to holders,

�
reduce the above-stated percentage of outstanding notes necessary to amend or supplement the indenture or waive defaults
or compliance, or

�
modify, with some exceptions, any provisions of the indenture relating to modification and amendment of the indenture or
waiver of compliance with conditions and defaults thereunder.

Concerning the Trustee

        The trustee under the indenture, Wells Fargo Bank, National Association, has been appointed by us as the initial paying agent, conversion
agent and registrar with respect to the notes. We and our subsidiaries may maintain deposit accounts and conduct other banking transactions with
the trustee or its affiliates in the ordinary course of business, and the trustee and its affiliates may from time to time in the future provide us with
banking and financial services in the ordinary course of their business.

        In case an event of default shall occur, and shall not be cured, and holders of the notes have notified the trustee, the trustee will be required
to exercise its powers with the degree of care and skill that a prudent person would exercise under the circumstances in the conduct of such
person's own affairs. Subject to these provisions, the trustee is under no obligation to exercise any of its rights or powers under the indenture at
the request of any of the holders of notes, unless the holders shall have offered to the trustee indemnity or security satisfactory to it.

Governing Law

        The indenture and notes are governed by and construed in accordance with the laws of the State of New York.

Book-Entry Delivery and Form

        We initially issued the notes in the form of one or more global securities. The global security was deposited with the trustee as custodian for
Depositary Trust Company, or DTC, and registered in the name of a nominee of DTC. Except as set forth below, the global security may be
transferred, in whole and not in part, only to DTC or another nominee of DTC or to a successor of DTC or its nominee. Holders may hold
beneficial interests in the global security directly through DTC if they have an account with DTC or indirectly through organizations which have
accounts with DTC. Notes in definitive certificated form, called "certificated notes," will be issued only in some limited circumstances described
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        DTC has advised us that it is:

�
a limited purpose trust company organized under the laws of the State of New York;

�
a member of the Federal Reserve System;

�
a "clearing corporation" within the meaning of the New York Uniform Commercial Code; and
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�
a "clearing agency" registered pursuant to the provisions of Section 17A of the Exchange Act.

        DTC was created to hold securities of institutions that have accounts with DTC, who are called "participants," and to facilitate the clearance
and settlement of securities transactions among its participants in the securities through electronic book-entry changes in accounts of the
participants, eliminating the need for physical movement of securities certificates. DTC's participants include securities brokers and dealers,
which may include the initial purchasers, banks, trust companies, clearing corporations and other organizations. Access to DTC's book-entry
system is also available to others such as banks, brokers, dealers and trust companies, who are called "indirect participants," that clear through or
maintain a custodial relationship with a participant, whether directly or indirectly.

        Pursuant to procedures established by DTC, upon the deposit of the global security with DTC, DTC credited on its book-entry registration
and transfer system the principal amount of notes represented by such global security to the accounts of participants. The accounts to be credited
were designated by the initial purchasers of our notes. Ownership of beneficial interests in the global security is limited to participants or persons
that may hold interests through participants. Ownership of beneficial interests in the global security is shown on, and the transfer of those
ownership interests is effected only through, records maintained by DTC (with respect to the participants' interests), the participants and the
indirect participants. The laws of some jurisdictions may require that some purchasers of securities take physical delivery of the securities in
definitive form. These limits and laws may impair the ability to transfer or pledge beneficial interests in the global security.

        Beneficial owners of interests in global securities who desire to convert their interests into common stock should contact their brokers or
other participants or indirect participants through whom they hold their beneficial interests to obtain information on procedures, including proper
forms and cut-off times, for submitting requests for conversion.

        So long as DTC, or its nominee, is the registered owner or holder of a global security, DTC or its nominee as the case may be, is considered
the sole owner or holder of the notes represented by the global security for all purposes under the indenture and the notes. In addition, no
beneficial owner of an interest in a global security is able to transfer that interest except in accordance with the applicable procedures of DTC.
Except as set forth below, as an owner of a beneficial interest in the global security, a holder is not entitled to have the notes represented by the
global security registered in its name, will not receive or be entitled to receive physical delivery of certificated notes and is not considered to be
the owner or holder of any notes under the global security. We understand that under existing industry practice if an owner of a beneficial
interest in the global security desires to take any action that DTC, as the holder of the global security, is entitled to take, DTC would authorize
the participants to take that action and the participants would authorize beneficial owners owning through these participants to take the action or
would otherwise act upon the instructions of beneficial owners owning through them.

        We will make payments of principal of, and interest, if any, on the notes represented by the global security registered in the name of and
held by DTC or its nominee to DTC or its nominee, as the case may be, the registered owner and holder of the global security. Neither we, the
trustee, nor any paying agent will have responsibility or liability for any aspect of the records relating to or payments made on account of
beneficial ownership interests in the global security or for maintaining, supervising or reviewing any records relating to the beneficial ownership
interests.

        We expect that DTC or its nominee, upon receipt of any payment of principal of, and interest, if any, on the global security, will credit
participants' accounts with payments in amounts proportionate to the respective beneficial interests in the principal amount of the global security
as shown on the records of DTC or its nominee. We also expect that payments by participants or indirect participants to owners of beneficial
interests in the global security held through the participants or indirect participants will be governed by standing instructions and customary
practices and will be the responsibility of the participants or indirect participants. We will not have any responsibility or liability for any aspect
of the records relating to, or payments made on account of, beneficial ownership interests in the global security for any note or for maintaining,
supervising or reviewing any records relating to the beneficial ownership interests or for any other aspect of the relationship between DTC and
its participants or indirect participants or the relationship between the participants or indirect participants and the owners of beneficial interests
in the global security owning through the participants.

        Transfers between participants in DTC will be effected in the ordinary way in accordance with DTC rules and will be settled in same-day
funds.
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        DTC has advised us that it will take any action permitted to be taken by a holder of notes only at the direction of one or more participants to
whose account the DTC interests in the global security are credited and only in respect of that portion of the aggregate principal amount of notes
as to which the participant or participants has or have given the direction. However, if DTC notifies us that it is unwilling to be a depositor for
the global security or ceases to be a clearing agency or there is an event of default under the notes, DTC will exchange the global security for
certificated notes that it will distribute to its participants.

        Although DTC is expected to follow the foregoing procedures in order to facilitate transfers of interests in the global security among
participants of DTC, it is under no obligation to perform or continue to perform these procedures, and these procedures may be discontinued at
any time. Neither we nor the trustee will have any responsibility or liability for the performance by DTC or the participants or indirect
participants of their respective obligations under the rules and procedures governing their respective operations.

Registration Rights

        We have, at our expense, filed with the SEC a registration statement on Form S-3, referred to as the shelf registration statement, of which
this prospectus is a part, covering resales of the notes and the common stock issuable upon their conversion, which together are referred to as the
negotiable securities. We agreed pursuant to a registration rights agreement with the initial purchasers, for the benefit of the holders of the notes
and the common stock issuable upon the conversion of the notes, that we will, at our cost:

        (1)   use our commercially reasonable best efforts to cause the shelf registration statement to be declared effective under the Securities Act
as soon as practicable, and

        (2)   use commercially reasonable best efforts to keep the shelf registration statement effective after its effective date until the date which is
the earliest of:

(a)
the second anniversary of the effective date of the shelf registration statement,

(b)
such time as all the registrable securities have been sold pursuant to the shelf registration statement, transferred
pursuant to Rule 144 under the Securities Act or otherwise transferred in a manner that results in the securities not
being subject to transfer restrictions under the Securities Act and the absence of a need for a restrictive legend
regarding registration under the Securities Act, and

(c)
such time when all of the registrable securities held by our nonaffiliates, from the time of issuance, are eligible for
sale pursuant to Rule 144(k) under the Securities Act or any successor rule or regulation.

        We will provide to each holder for whom the shelf registration statement was filed a copy of this prospectus, notify each such holder when
the shelf registration statement has become effective and take certain other actions as are required to permit resales of the notes and the common
stock issuable upon the conversion thereof by such holders to third parties.

        We will be permitted to suspend the use of this prospectus for one or more periods not to exceed an aggregate of 45 days in any 90 day
period, or up to 75 days in connection with a material business transaction, or an aggregate of 120 days in any twelve-month period under
specified circumstances relating to pending corporate developments, public filings with the SEC and similar events.

        A beneficial holder selling the securities pursuant to the shelf registration statement generally will be required to be named as a selling
security holder in this prospectus and to deliver this prospectus to purchasers, will be subject to certain of the civil liability provisions under the
Securities Act in connection with the sales and will be bound by the provisions of the registration rights agreement that are applicable to that
holder, including indemnification obligations.

        If:

        (1)   on or prior to the 180th day after the first date of original issuance of the notes, the shelf registration statement has not been declared
effective by the SEC, or

        (2)   after the shelf registration statement has been declared effective, it ceases to be effective or usable in connection with resales of notes
and the common stock issuable upon their conversion for 45 consecutive days or
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more than 45 days in any 90 day period or in excess of 120 days in any 12 month period in accordance with the registration rights agreement
(each event referred to in clauses (1) and (2), a "registration default"),

additional interest will accrue on any unconverted notes that are registrable securities, from and including the date on which any registration
default shall occur to, but excluding the date on which all registration defaults have been cured, at the rate of (a) 0.25% over and above the
interest set forth in the notes to and including the 90th day following the occurrence of the registration default and (b) 0.50% over and above the
interest set forth in the notes from and after the 91st day following the occurrence of the registration default. No additional interest will accrue
on any shares of common stock into which notes have been converted.

        This summary of the provisions of the registration rights agreement does not purport to be complete and is subject to, and is qualified in its
entirety by reference to, all the provisions of the registration rights agreement, a copy of which is available upon request to us and has been
publicly filed.

Purchase and Cancellation

        All notes surrendered for payment, redemption, registration of transfer or exchange or conversion will, if surrendered to any person other
than the trustee, be delivered to the trustee. All notes delivered to the trustee will be cancelled promptly by the trustee. No notes will be
authenticated in exchange for any notes cancelled as provided in the indenture. We may, to the extent permitted by law, purchase notes in the
open market or by tender offer at any price or by private agreement. Any notes we purchased may, to the extent permitted by law, be reissued or
resold or may, at our option, be surrendered to the trustee for cancellation. Any notes surrendered for cancellation may not be reissued or resold
and will be promptly cancelled. Any notes held by us or any of our subsidiaries will be disregarded for voting purposes in connection with any
notice, waiver, consent or direction requiring the vote or concurrence of note holders.

Replacement of Notes

        We will replace mutilated, destroyed, stolen or lost notes at a holder's expense upon delivery to the trustee of the mutilated notes, or
evidence of the loss, theft or destruction of the notes satisfactory to us and the trustee. In the case of a lost, stolen or destroyed note, indemnity
satisfactory to the trustee and us may be required at the expense of the holder of the note before a replacement note will be issued.
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DESCRIPTION OF CAPITAL STOCK

        Our authorized capital stock consists of 60,000,000 shares of common stock, par value $0.01 per share, and 5,000,000 shares of preferred
stock, par value $0.01 per share. As of August 17, 2004, there were 32,512,252 shares of common stock issued and no shares of preferred stock
outstanding.

Common Stock

        The holders of common stock are entitled to one vote for each share held of record on all matters submitted to a vote of the stockholders.
Subject to preferences that may be applicable to any outstanding shares of the preferred stock, the holders of common stock are entitled to
receive ratably any dividends as may be declared by the board of directors out of legally available funds. In the event of a liquidation, dissolution
or winding up of our company, holders of the common stock are entitled to share ratably in all assets remaining after payment of liabilities and
the liquidation preferences of any outstanding shares of preferred stock. Holders of common stock have no preemptive rights and no right to
convert their common stock into any other securities. There are no redemption or sinking fund provisions applicable to the common stock. All
outstanding shares of common stock are, and all of the shares of common stock issuable upon conversion of the notes will be, fully paid and
nonassessable.

Preferred Stock

        Pursuant to our amended and restated certificate of incorporation, our board of directors has the authority, without further action by the
stockholders, to issue up to 5,000,000 shares of preferred stock in one or more series and to fix the designations, powers, preferences, privileges
and relative participating, optional or special rights and the qualifications, limitations or restrictions thereof, including dividend rights,
conversion rights, voting rights, terms of redemption and liquidation preferences, any or all of which may be greater than the rights of the
common stock.

        The issuance of preferred stock could adversely affect the voting power of holders of our common stock, and the likelihood that holders of
preferred stock will receive dividend payments and payments upon liquidation may have the effect of delaying, deferring or preventing a change
in control of us, which could depress the market price of our common stock and securities convertible into our common stock.

Antitakeover Effects of Provisions of Charter Documents and Delaware Law

        Charter Documents.    Our amended and restated certificate and amended and restated bylaws include a number of provisions that may
have the effect of deterring hostile takeovers or delaying or preventing changes in control or management of our company. First, our certificate
provides for a "classified" board of directors in which only approximately one third of the directors are elected at each annual meeting of
stockholders. The certificate also provides that all stockholder actions must be effected at a duly called meeting of stockholders and not by a
consent in writing. Further, our bylaws limit who may call special meetings of the stockholders. Our certificate does not include a provision for
cumulative voting for directors. Under cumulative voting, a minority stockholder holding a sufficient percentage of a class of shares may be able
to ensure the election of one or more directors. Finally, our bylaws establish procedures, including advance notice procedures, with regard to the
nomination of candidates for election as directors and stockholder proposals.

        Delaware Takeover Statute.    We are subject to the provisions of Section 203 of the Delaware General Corporation Law. In general, the
statute prohibits a publicly held Delaware corporation from engaging in a business combination with an interested stockholder for a period of
three years after the date of the transaction in which the person became an interested stockholder, unless the business combination is approved in
a prescribed manner. For purposes of Section 203, a business combination includes a merger, asset sale or other transaction resulting in a
financial benefit to the interested stockholder, and an interested stockholder is a person who, together with affiliates and associates, owns, or
within three years prior, did own, 15% or more of the corporation's voting stock.

        These and other provisions of our certificate and bylaws and Delaware law could discourage potential acquisition proposals and could delay
or prevent a change in control or management of our company.

Transfer Agent and Registrar

        Wells Fargo Shareowner Services is the transfer agent and registrar for our common stock.
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MATERIAL U.S. FEDERAL TAX CONSIDERATIONS

        The following discussion describes the material U.S. federal tax consequences of the ownership and disposition of the notes and of our
common stock into which the notes may be converted. This discussion assumes that the notes and common stock received upon the conversion
of the notes cannot be integrated with any other financial instrument.

        This summary is based on the Internal Revenue Code of 1986, as amended (the "Code"), administrative pronouncements, judicial decisions
and final, temporary and proposed Treasury regulations, changes to any of which subsequent to the date of this registration statement may affect
the tax consequences described herein, possibly with retroactive effect.

        This discussion applies only to holders that hold the notes and our common stock as capital assets within the meaning of Section 1221 of
the Code (that is, for investment purposes).

        We believe, based on the advice of counsel, that the notes are properly characterized as indebtedness for U.S. federal income tax purposes
and we will treat the notes as indebtedness for U.S. federal income tax purposes. This determination is binding on each holder unless the holder
explicitly discloses in the manner required by applicable Treasury Regulations that its determination is different from ours. Our determination is
not, however, binding on the Internal Revenue Service, which may make a different determination. The discussion which follows assumes that
the notes are properly characterized as indebtedness for U.S. federal income tax purposes.

        This discussion does not describe all of the tax consequences that may be relevant to a holder in light of its particular circumstances or to
holders subject to special rules, such as:

�
certain financial institutions;

�
insurance companies;

�
dealers and certain traders in securities;

�
persons holding the notes or our common stock as part of a "straddle," "hedge," "conversion," "constructive sale," or similar
transaction;

�
United States Holders (as defined below) whose functional currency is not the U.S. dollar;

�
certain former citizens or residents of the United States;

�
partnerships or other entities classified as partnerships for U.S. federal income tax purposes; and

�
persons subject to the alternative minimum tax.

        Persons considering the purchase of the notes are urged to consult their tax advisers with regard to the application of the U.S. federal
income tax laws to their particular situations as well as any tax consequences arising under the laws of any state, local or foreign taxing
jurisdiction or under tax treaties.

Tax Consequences to United States Holders

        As used herein, the term "United States Holder" means a beneficial owner of a note or our common stock that is for U.S. federal income tax
purposes:

�
a citizen or resident of the United States, including an alien individual who is a lawful permanent resident of the United
States or who meets the substantial presence residency test under U.S. federal income tax laws;
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�
a corporation, or other entity taxable as a corporation for U.S. federal income tax purposes, created or organized in or under
the laws of the United States or of any political subdivision thereof;

�
an estate, the income of which is subject to U.S. federal income taxation regardless of its source; or

�
a trust if (1) a court within the United States is able to exercise primary supervision over the administration of the trust and
one or more U.S. persons have the authority to control all substantial decisions of the trust, or (2) a valid election is in place
to treat the trust as a U.S. person.
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        As used in this discussion, the term "Non-United States Holder" means a beneficial owner of a note or our common stock that is not a
United States Holder.

Taxation of Interest

        The notes were issued without original issue discount for federal income tax purposes. Accordingly, interest paid on the notes will be
included in the income of a United States Holder as ordinary income at the time it is received or accrued, in accordance with the holder's regular
method of tax accounting.

Sale, Exchange, Repurchase or Retirement of Notes

        Upon a sale, exchange, repurchase or retirement of a note (other than a conversion into our common stock or as described below under
"Tax Consequences to United States Holders�Market Discount"), a United States Holder will generally recognize taxable gain or loss equal to the
difference between the amount realized on the sale, exchange, repurchase or retirement (other than amounts representing accrued and unpaid
interest) and such United States Holder's adjusted tax basis in the note. A United States Holder's adjusted tax basis in a note will generally be
equal to the holder's purchase price for the note, increased by any market discount previously included in income by the holder and reduced by
any amortized premium.

        Gain or loss recognized on the sale, exchange, repurchase or retirement of a note generally will be capital gain or loss and will be long-term
capital gain or loss if at the time of the sale, exchange, repurchase or retirement the note has been held for more than one year. Any amounts
attributable to accrued interest, however, will be taxed as interest income (as discussed above under "Tax Consequences to United States
Holders�Taxation of Interest") to the extent the holder has not previously included such amounts in the holder's taxable income. The deductibility
of capital losses is subject to limitations.

Conversion of Notes into Common Stock

        A United States Holder's conversion of a note into our common stock generally will not be a taxable event, except (i) the receipt of cash in
lieu of a fractional share of our common stock will result in capital gain or loss (measured by the difference between the cash received in lieu of
the fractional share and the United States Holder's tax basis attributable to the fractional share), (ii) the fair market value of common stock
received with respect to accrued interest may be taxed as a payment of interest, and (iii) as described below with respect to market discount.

        A United States Holder's adjusted tax basis in our common stock received upon a conversion of a note will be the same as the United States
Holder's adjusted tax basis in the note at the time of the conversion, reduced by any basis attributable to a fractional share and increased by the
amount of income recognized with respect to accrued interest. The United States Holder's holding period for the common stock received will
include the holding period of the note converted, except that the holding period of any common stock received with respect to accrued interest
will commence on the day after the date of conversion.

Constructive Dividends

        If at any time we decrease the conversion price, either at our discretion or pursuant to the anti-dilution provisions of the indenture, the
decrease may be deemed to be the payment of a taxable stock dividend to the United States Holders of the notes, although the holder would not
receive cash or other property. Generally, a reasonable decrease in the conversion price in the event of stock dividends or distributions of rights
to our stockholders to subscribe for our common stock will not be a taxable dividend. In certain circumstances, the failure to adjust the
conversion price may result in a deemed distribution to the holders of our common stock. Any constructive taxable stock dividend on the notes
may not be eligible for taxation at lower rates under legislation enacted last year.

Taxation of Distributions on Common Stock

        Distributions, if any, paid on our common stock after a conversion, other than certain pro rata distributions of common stock, will be treated
as a dividend to the extent paid out of current or accumulated earnings and profits (as determined under U.S. federal income tax principles) and
will be includible in income by the United States Holder and taxable as ordinary income when actually or constructively received. If a
distribution exceeds our current and accumulated earnings and profits, the excess will be first treated as a tax-free return of the United States
Holder's investment, up to the United States Holder's tax basis in the common stock. Any remaining excess will be treated as capital gain. If the
United States Holder is an entity treated as a regular or "Subchapter C" corporation for federal income tax purposes, it generally would be able to
claim a deduction equal to a portion of any dividends received.
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        Under legislation enacted in 2003, dividends received by noncorporate United States Holders on common stock may be subject to U.S.
federal income tax at lower rates than other types of ordinary income if certain holding period requirements and other conditions are met. United
States Holders should consult their own tax advisers regarding the implications of this recent legislation in their particular circumstances.

Sale or Other Disposition of Common Stock

        Unless a nonrecognition provision applies, gain or loss realized by a United States Holder on the sale or other disposition of our common
stock received upon conversion of a note will be recognized as capital gain or loss for U.S. federal income tax purposes, and will be long-term
capital gain or loss if the United States Holder held the common stock for more than one year. The amount of the United States Holder's gain or
loss will be equal to the difference between the United States Holder's adjusted tax basis in the common stock disposed of and the amount
realized on the disposition.

Market Discount

        The resale of notes may be affected by the impact on a purchaser of the market discount provisions of the Internal Revenue Code. For this
purpose, the market discount on a note generally will equal the amount, if any, by which the stated redemption price at maturity of the note
immediately after its acquisition (other than at original issue) exceeds the United States Holder's adjusted tax basis in the note. Subject to a
limited exception, these provisions generally require a United States Holder who acquires a note at a market discount to treat as ordinary income
any gain recognized on the disposition of that note to the extent of the accrued market discount on that note at the time of disposition, unless the
United States Holder elects to include accrued market discount in income currently.

        This election to include market discount in income currently, once made, applies to all market discount obligations acquired in or after the
first taxable year to which the election applies and may not be revoked without the consent of the IRS. In general, market discount will be
treated as accruing on a straight-line basis over the remaining term of the note at the time of acquisition, or, at the election of the United States
Holder, under a constant yield method. A United States Holder who acquires a note at a market discount and who does not elect to include
accrued market discount in income currently may be required to defer the deduction of a portion of the interest on any indebtedness incurred or
maintained to purchase or carry the note until the note is disposed of in a taxable transaction. If a United States Holder acquires a note with
market discount and receives common stock upon conversion of the note, the amount of accrued market discount not previously included in
income with respect to the converted note through the date of conversion will be treated as ordinary income when the holder disposes of the
common stock.

Amortizable Premium

        A United States Holder who purchases a note at a premium over its stated principal amount, plus accrued interest, generally may elect to
amortize that premium (referred to as Section 171 premium) from the purchase date to the note's maturity date under a constant-yield method
that reflects semiannual compounding based on the note's payment period. Amortizable premium, however, will not include any premium
attributable to a note's conversion feature. The premium attributable to the conversion feature is the excess, if any, of the note's purchase price
over what the note's fair market value would be if there were no conversion feature. Amortized Section 171 premium is treated as an offset to
interest income on a note and not as a separate deduction. The election to amortize premium on a constant yield method, once made, applies to
all debt obligations held or subsequently acquired by the electing United States Holder on or after the first day of the first taxable year to which
the election applies and may not be revoked without the consent of the IRS.

Tax Consequences to Non-United States Holders

Taxation Of Interest

        Subject to the discussion below regarding backup withholding, interest income on the notes paid to a Non-United States Holder will be
exempt from U.S. federal income and withholding tax, provided that:

�
the Non-United States Holder does not own, actually or constructively, 10% or more of the total combined voting power of
all classes of our stock entitled to vote and is not a controlled foreign corporation related, directly or indirectly, to us through
stock ownership and is not a bank receiving certain types of interest;
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�
the certification requirement described below has been fulfilled with respect to the Non-United States Holder; and

�
such interest is not effectively connected with the conduct by such Non-United States Holder of a trade or business in the
United States.

        The certification requirement referred to above will be fulfilled if the beneficial owner of a note certifies to us or our paying agent on IRS
Form W-8BEN (or an appropriate substitute form), under penalties of perjury, that it is not a U.S. person and provides its name and address.

        Interest income (including additional interest) on the notes that is not exempt from U.S. federal income and withholding tax generally will
be subject to U.S. withholding tax at a 30% rate, subject to reduction by an applicable treaty, unless such income is effectively connected income
as described below in "Tax Consequences to Non-United States Holders�Effectively Connected Income."

        Additional interest received by a Non-United States Holder if the registration of the notes is not declared effective within prescribed time
periods, or does not continue to be effective, or if the registration statement or prospectus does not continue to be useable under certain
circumstances, may not be exempt from U.S. withholding tax as described above. The Company will determine whether withholding will be
required at the time any such event triggering the payment of additional interest actually occurs.

Sale, Exchange or Other Disposition of Notes or Common Stock

        Subject to the discussion below regarding backup withholding, a Non-United States Holder generally will not be subject to U.S. federal
income and withholding tax on gain realized on a sale, exchange or other disposition (other than a conversion into our common stock, which is
described below) of the notes or of our common stock, unless:

�
the gain is effectively connected with the conduct by such Non-United States Holder of a trade or business in the United
States,

�
in the case of a Non-United States Holder who is a nonresident alien individual, the individual is present in the United States
for 183 or more days in the taxable year of the sale, exchange or disposition and certain other conditions are met,

�
the Non-United States holder is subject to Code provisions applicable to certain U.S. expatriates, or

�
we are or have been, at any time within the shorter of the five-year period preceding such sale or other disposition or the
period such holder held the note or common stock, a U.S. real property holding corporation for U.S. federal income tax
purposes; however, as long as our common stock is regularly traded on an established securities market, only Non-United
States Holders who have held more than 5% of such class of stock at any time during such five-year or shorter period or
Non-United States Holders who, on the date of acquisition of the notes, own notes with a fair market value of more than 5%
of the fair market value of our common stock would be subject to taxation under this rule. We do not believe that we are
currently or ever have been a U.S. real property holding corporation or that we will become one in the future, although there
can be no assurance that we will not become such a corporation.

        Any gain realized on a sale, exchange or other disposition of the notes taxed as interest income will be subject to the rules described above
regarding taxation of interest.

Conversion of Notes into Common Stock

        Non-United States Holders generally will not be subject to U.S. federal income and withholding tax on the conversion of a note into shares
of our common stock. However, any gain recognized by a Non-United States Holder on the conversion of a note into our common stock due to
the receipt of cash in lieu of a fractional share will be subject to the rules described above regarding the sale, exchange or other disposition of a
note.

Distributions on Notes and Common Stock

        If a Non-United States Holder of a note were deemed to have received a constructive dividend (see "Tax Consequences to United States
Holders�Constructive Dividends" above), the Non-United States Holder generally will be subject to U.S. withholding tax at a 30% rate, subject to
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reduction by an applicable treaty, on the taxable
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amount of the dividend unless such income is effectively connected income as described below in "Tax Consequences to Non-United States
Holders�Effectively Connected Income." In addition, dividends paid to a Non-United States Holder of our common stock generally will be
subject to U.S. withholding tax at a 30% rate, subject to reduction under an applicable treaty, unless such income is effectively connected
income as described below in "Tax Consequences to Non-United States Holders�Effectively Connected Income." In order to obtain a reduced rate
of withholding, a Non-United States Holder will be required to provide to us or our paying agent a properly executed IRS Form W-8BEN (or an
appropriate substitute form) certifying its entitlement to benefits under a treaty. A Non-United States Holder who is subject to withholding tax
under such circumstances should consult his own tax adviser as to whether he can obtain a refund for all or a portion of the withholding tax.

Effectively Connected Income

        If a Non-United States Holder of a note or of our common stock is engaged in a trade or business in the United States, and if interest on the
note (including additional interest), gain realized on a sale, exchange or other disposition of the note or of our common stock, or a dividend
(including a constructive dividend) on the note or on our common stock, is effectively connected with the conduct of the trade or business, the
Non-United States Holder, although exempt from U.S. withholding tax, will generally be taxed in the same manner as a United States Holder
(see "Tax Consequences to United States Holders" above), except that the Non-United States Holder will be required to provide a properly
executed IRS Form W-8ECI in order to claim an exemption from withholding tax. If a Non-United States Holder is eligible for the benefits of a
tax treaty, any effectively connected income or gain will generally be subject to U.S. federal income tax only if it is also attributable to a
permanent establishment maintained by the holder in the United States. Non-United States Holders with effectively connected income or gain
should consult their own tax advisers with respect to other tax consequences of the ownership of the note or of our common stock, including the
possible imposition of a 30% branch profits tax.

United States Federal Estate Tax

        A note held or beneficially owned by an individual who at the time of death is not a citizen or resident of the U.S. (as specially defined for
U.S. federal estate tax purposes) will not be subject to U.S. federal estate tax if the individual did not actually or constructively own 10% or
more of the total combined voting power of all classes of our stock and, at the time of the individual's death, payments with respect to such note
would not have been effectively connected with the conduct by such individual of a trade or business in the U.S. Common stock held by an
individual who at the time of death is not a citizen or resident of the U.S. (as specially defined for U.S. federal estate tax purposes) will be
included in such individual's estate for U.S. federal estate tax purposes, unless an applicable U.S. estate tax treaty otherwise applies.

        Non-United States Holders should consult with their tax advisors regarding U.S. federal, state, local and foreign tax consequences with
respect to the notes and common stock.

Backup Withholding and Information Reporting

        Information returns may be filed with the IRS in connection with payments on the notes and the common stock and the proceeds from a
sale or other disposition of the notes or the common stock. A United States Holder will be subject to United States backup withholding tax on
these payments if it fails to provide its taxpayer identification number to the paying agent and comply with certification procedures or otherwise
establish an exemption from backup withholding. A Non-United States Holder may be subject to United States backup withholding tax on these
payments unless the Non-United States Holder complies with certification procedures to establish that it is not a U.S. person. The amount of any
backup withholding from a payment will be allowed as a credit against the holder's U.S. federal income tax liability and may entitle the holder to
a refund, provided that the required information is timely furnished to the IRS.
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SELLING SECURITYHOLDERS

        We originally issued and sold the notes to the initial purchasers in transactions exempt from the registration requirements of the Securities
Act, and the initial purchasers immediately resold the notes to persons they reasonably believed to be qualified institutional buyers. Selling
holders, including their transferees, pledgees or donees or their successors, may from time to time offer and sell pursuant to this prospectus any
or all of the notes and common stock into which the notes are convertible.

        The following table sets forth information with respect to the selling holders and the principal amounts of notes beneficially owned by each
selling holder that may be offered under this prospectus. The information is based on information provided by or on behalf of the selling holders.
The selling holders may offer all, some or none of the notes or common stock into which the notes are convertible. Because the selling holders
may offer all or some portion of the notes or the common stock, no estimate can be given as to the amount of the notes or the common stock that
will be held by the selling holders upon termination of any sales. In addition, the selling holders identified below may have sold, transferred or
otherwise disposed of all or a portion of their notes or common stock since the date on which they provided the information regarding their notes
and common stock in transactions exempt from the registration requirements of the Securities Act.

Name

Principal
Amount of Notes
Beneficially
Owned and
Offered(1)

Common Stock
Beneficially
Owned(2)

Common Stock
Offered

Principal
Amount of Notes
Owned After
Completion of

Offering

Common Stock
Owned After
Completion of

Offering

Argent Classic Convertible
Arbitrage Fund L.P.(3) 1,370,000 31,092 0 0 0
Argent Classic Convertible
Arbitrage Fund II L.P.(3) 330,000 7,490 0 0 0
Argent Classic Convertible
Arbitrage Fund (Bermuda)
Ltd.(3) 3,690,000 83,744 0 0 0
Argent LowLev Convertible
Arbitrage Fund LLC(3) 230,000 5,220 0 0 0
Argent LowLev Convertible
Arbitrage Fund II, LLC(3) 10,000 227 0 0 0
Argent LowLev Convertible
Arbitrage Fund Ltd.(3) 1,790,000 40,624 0 0 0
CALAMOS Growth & Income
Portfolio-CALAMOS Advisors
Trust(4) 150,000 3,405 0 0 0
CALAMOS Growth & Income
Fund-CALAMOS Investment
Trust(4) 17,350,000 393,755 0 0 0
*Citadel Credit Trading Ltd.(5) 8,400,000 190,636 0 0 0
*Citadel Equity Fund Ltd.(5) 47,600,000 1,080,271 0 0 0
Class C Trading Company,
Ltd.(3) 50,000 1,135 0 0 0
Clinton Multistrategy Master
Fund, Ltd.(6) 4,900,000 111,204 0 0 0
Clinton Riverside Convertible
Portfolio Limited(6) 700,000 15,886 0 0 0
CNH CA Master Account,
L.P.(7) 2,000,000 45,390 0 0 0
*Credit Suisse First Boston
Europe Ltd.(8) 30,000 681 0 0 0
Custom Investments PCC,
Ltd.(3) 80,000 1,816 0 0 0
*DB AG London(9) 99,000 2,247 0 0 0
*Deutsche Bank Securities
Inc.(9) 3,500,000 79,432 0 0 0
DKR SoundShore Opportunity
Holding Fund Ltd.(10) 3,500,000 79,432 0 0 0

18,011,000 408,756 0 0 0
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Fore Convertible Master Fund,
Ltd.(11)

Name

Principal
Amount of Notes
Beneficially
Owned and
Offered(1)

Common Stock
Beneficially
Owned(2)

Common Stock
Offered

Principal
Amount of Notes
Owned After
Completion of

Offering

Common Stock
Owned After
Completion of

Offering

Fore Plan Asset Fund, Ltd.(11) 1,621,000 36,789 0 0 0
*Guggenheim Portfolio
Company VIII (Cayman)
Ltd.(12) 2,827,000 64,159 0 0 0
HFR CA Global Select Master
Trust Account(3) 70,000 1,589 0 0 0
*HighBridge International
LLC(13) 10,000,000 226,948 0 0 0
Huntrise Capital Leveraged
Partners, LLC(14) 50,000 1,135 0 0 0
Inflective Convertible
Opportunity Fund I, Limited(14) 50,000 1,135 0 0 0
Inflective Convertible
Opportunity Fund I, L.P.(14) 600,000 13,617 0 0 0
Luxor/Inflective Convertible
Opportunity Fund Limited(14) 350,000 7,943 0 0 0
Lyxor Master Fund Ref:
Argent/LowLev CB c/o
Argent(3) 130,000 2,951 0 0 0
Man Mac I Limited(15) 7,041,000 159,794 0 0 0
MSD TCB, LP(16) 26,500,000 601,412 0 0 0
Onyx Fund Holdings, LDC(17) 6,000,000 136,169 0 0 0
Partners Group Alternative
Strategies PCC Ltd.�Green Delta
Cell(6) 700,000 15,886 0 0 0
Silver Convertible Arbitrage
Fund, LDC(3) 70,000 1,589 0 0 0
Sphinx Convertible Arbitrage
(Clinton) Segregated Portfolio(6) 700,000 15,886 0 0 0
TCW Group, Inc.(18) 4,750,000 107,800 0 0 0
*UBS AG London Branch(19) 10,000,000 226,948 0 0 0
Value Line Convertible Fund
Inc.(20) 350,000 7,943 0 0 0
Whitebox Diversified Arbitrage
Partners L.P.(21) 2,000,000 45,390 0 0 0
Xavex Convertible Arbitrage 2
Fund(3) 40,000 908 0 0 0
Xavex Convertible Arbitrage 10
Fund(3) 1,160,000 26,326 0 0 0
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*
Registered broker-dealer or affiliate of a registered broker-dealer.

(1)
Amounts indicated may be in excess of the total amount registered due to sales or transfers exempt from the registration requirements
of the Securities Act since the date upon which the selling holders provided to us the information regarding their notes and common
stock.

(2)
Unless otherwise noted, represents shares of common stock issuable upon conversion of notes.

(3)
Voting and investment control over these entities is exercised by Argent Management Company, LLC, Argent International
Management Company, LLC or Argent Financial Group (Bermuda), Ltd., Nathanial Brown and Robert Richardson, principals of each.

(4)
Voting and investment control over these entities is exercised by Nick Calamos.

(5)
Citadel Limited Partnership ("Citadel") is the trading manager of Citadel Equity Fund Ltd. and Citadel Credit Trading Ltd. and
consequently has investment discretion over securities held by these entities, but disclaims beneficial ownership of the shares held by
them. Kenneth C. Griffin indirectly controls Citadel and therefore has ultimate investment discretion over, but disclaims beneficial
ownership of, securities held by these entities.

(6)
Voting and investment control over these entities is exercised by Michael Vacca, Chief Operating Officer of Clinton Group, Inc.

(7)
Voting and investment control over this entity is exercised by its investment advisor, CNH Partners, LLC, Robert Krail, Mark Mitchell
and Todd Pulvno, principals.

(8)
Credit Suisse First Boston Europe Ltd. is an affiliated entity of Credit Suisse First Boston LLC, which is a registered broker-dealer and
was an initial purchaser of the notes. Credit Suisse First Boston is a wholly owned subsidiary of Credit Suisse Group. Credit Suisse
Group's registered shares (CSGN) are listed in Switzerland and Frankfurt, and in the form of American Depositary Shares (CSR) in
New York.

(9)
DB AG London is a subsidiary of Deutsche Bank Securities Inc., a publicly held entity. Voting and investment control over DB AG
London is exercised by Patrick Corrigan.

(10)
DKR Capital Partners L.P. ("DKR LP") is a registered investment advisor, and as the investment manager of the selling securtyholder
has retained certain portfolio managers with whom it shares voting and dispositive powers over the securities. Tom Kirvaitis has
trading authority over the securities included in the table above.

(11)
Voting and investment control over these entities is exercised by David Egglishaw.

(12)
Certain affiliates of Guggenheim Advisors, the controlling entity of the selling securityholder, are broker-dealers. Voting and
investment control over this entity is exercised by Loren Katzovitz.

(13)
Voting and investment control over this entity is exercised by its trading advisor, HighBridge Capital Management, Glenn Dubin and
Henry Swieca, principals. HighBridge International LLC is a subsidiary of HighBridge Capital Corp., a registered broker-dealer.

(14)
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Voting and investment control over these entities is exercised by Thomas V. Ray, President and CIO of Inflective Asset Management,
LLC.

(15)
Man-Diversified Fund II Ltd. has been identified as the controlling entity of the selling securityholder. The manager shares of
Man-Diversified Fun II Ltd. are owned 75% by Albany Management Company Limited and 25% by Man Holdings Limited. The
registered shareholder of Albany Management Company Limited is Argonaut Limited, a Bermuda company which is controlled by
Michael Collins, a resident of Bermuda. Man Holdings Limited is a subsidiary of Man Group plc, which is a public company listed on
the London Stock Exchange.

(16)
Voting and investment control over this entity is exercised by John Phelan and Glenn Fuhrman.

(17)
Onyx Capital Management, LLC ("Onyx") is the investment adviser the selling securityholder and consequently has voting control and
investment discretion over, but disclaims beneficial ownership of, securities held by it. Andrew Royce indirectly controls Onyx and
has the power to direct the voting and disposition of, but also disclaims beneficial ownership of, the securities held by Onyx Fund
Holdings, LDC.

(18)
Voting and investment control over this entity is exercised by Thomas Lyon.

(19)
Voting and investment control over this entity is exercised by Tom Klein. UBS AG London Branch is affiliated with UBS Securities
LLC as custodian.

(20)
A reporting entity with the Securities and Exchange Commission.

(21)
Voting and investment control over this entity is exercised by its investment advisor, Whitebox Diversified Convertible Arbitrage
Advisors LLC, Andrew Redleaf, managing member of general partner.

        None of the selling holders nor any of their affiliates, officers, directors or principal equity holders has held any position or office or has
had any material relationship with us within the past three years. The selling holders purchased the notes in private transactions on or after
June 1, 2004. None of the selling securityholders who are registered broker-dealers received the securities in compensation for investment
banking services. Securityholders who are affiliates of registered broker-dealers acquired the securities in the ordinary course of business and
represented to us that they had no agreements or understandings, directly or indirectly, with any person to distribute the securities at the time of
purchase. All of the notes are "restricted securities" under the Securities Act prior to their sale pursuant to the registration statement.

        Information concerning the selling holders may change from time to time and any changed information will be set forth in amendments to
the registration statements or supplements to this prospectus if and when necessary. In addition, the conversion rate and therefore, the number of
shares of common stock issuable upon conversion of the notes, is subject to adjustment under specified circumstances. Accordingly, the
aggregate principal amount of notes and the number of shares of common stock into which the notes are convertible may increase or decrease.
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PLAN OF DISTRIBUTION

        The selling securityholders and their successors, including their transferees, pledgees or donees or their respective successors, may sell the
notes and the common stock issuable upon the conversion of the notes directly to purchasers or through underwriters, broker-dealers or agents,
who may receive compensation in the form of discounts, concessions or commissions from the selling securityholders or the purchasers. These
discounts, concessions or commissions as to any particular underwriter, broker-dealer or agent may be in excess of those customary in the types
of transactions involved.

        We will not receive any of the proceeds from the sale of these securities. If the notes or shares of common stock issuable upon the
conversion of the notes are to be sold by transferees, pledgees or donees or their respective successors, then we must amend the list of selling
securityholders to include the transferee, pledgee or donee or their respective successors as selling securityholders by amending the registration
statement, of which this prospectus is a part, or supplementing this prospectus, as required by law.

        The notes and the common stock issuable upon the conversion of the notes may be sold in one or more transactions at fixed prices, at
prevailing market prices at the time of sale, at prices related to the prevailing market prices, at varying prices determined at the time of sale or at
negotiated prices. These sales may be effected in transactions, which may involve crosses or block transactions:

�
on any national securities exchange or quotation service on which the notes or our common stock may be listed or quoted at
the time of sale;

�
in the over-the-counter market;

�
otherwise than on these exchanges or services or in the over-the-counter market; or

�
through the writing of options, whether the options are listed on an options exchange or otherwise.

        In connection with the sale of the notes and the common stock into which the notes are convertible or otherwise, the selling securityholders
may enter into hedging transactions with broker-dealers, which may in turn engage in short sales of the notes and the common stock into which
the notes are convertible in the course of hedging the positions they assume. The selling securityholders may also sell the notes and the common
stock into which the notes are convertible short and deliver these securities to close out their short positions, or loan or pledge them to
broker-dealers that in turn may sell these securities.

        The selling securityholders or their successors in interest may from time to time pledge or grant a security interest in some or all of the
notes and the common stock into which the notes are convertible and, if the selling securityholders default in the performance of their secured
obligations, the pledgees or secured parties may offer and sell these securities from time to time under this prospectus.

        The aggregate proceeds to the selling securityholders from the sale of the notes and the common stock into which the notes are convertible
offered by them will be the purchase price of the notes or common stock less discounts, concessions or commissions, if any. Each selling
securityholder reserves the right to accept and, together with its agents from time to time, to reject, in whole or in part, any proposed purchase of
these securities to be made directly or through agents.

        Our outstanding common stock is listed for trading on The Nasdaq National Market under the symbol "DRIV." The notes are currently
traded on the PORTAL Market. Notes resold pursuant to this prospectus will cease to be traded on the PORTAL Market. We do not intend to list
the notes on any securities exchange or automated dealer quotation system and can give no assurance about the development of any trading
market for the notes.

        In order to comply with the securities laws of some states, if applicable, the notes and the common stock into which the notes are
convertible may be sold in these jurisdictions only through registered or licensed brokers or dealers. In addition, in some states the notes and the
common stock into which the notes are convertible may not be sold unless they have been registered or qualified for sale or an exemption from
registration or qualification requirements is available and is complied with.

        Selling securityholders that are also registered broker-dealers, such as Deutsche Bank Securities Inc., who act in connection with the sale of
notes or shares of common stock under this prospectus are "underwriters" within the meaning of the Securities Act and any commissions they
receive and proceeds of any sale of notes or shares of common stock may be deemed to be
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underwriting discounts and commissions under the Securities Act. Neither we nor any selling securityholder can presently estimate the amount
of this compensation. Selling securityholders who are "underwriters" within the meaning of the Securities Act will be subject to the prospectus
delivery requirements of the Securities Act.

        Several of the selling securityholders are affiliates of broker-dealers. Each of these selling securityholders has informed us that: (1) the
selling securityholder purchased its notes in the ordinary course of business and (2) at the time that the notes were purchased, the selling
securityholder had no agreements or understandings, directly or indirectly, with any person to distribute the notes.

        The selling securityholders have acknowledged that they understand their obligations to comply with the provisions of the Exchange Act
and the rules thereunder relating to stock manipulation, particularly Regulation M thereunder, or any successor rules or regulations, and have
agreed that neither they nor any person acting on their behalf will engage in any transaction in violation of these provisions.

        In addition, any securities covered by this prospectus which qualify for sale pursuant to Rule 144 or Rule 144A of the Securities Act may
be sold under Rule 144 or Rule 144A rather than pursuant to this prospectus.

        To the extent required, the specific notes or common stock to be sold, the names of the selling securityholders, the respective purchase
prices and public offering prices, the names of any agent, dealer or underwriter, and any applicable discounts, concessions or commissions with
respect to a particular offer will be set forth in an amendment to the registration statement, of which this prospectus is a part, or in a supplement
to this prospectus, as required by law.

        We will use our commercially reasonable best efforts to keep the registration statement, of which this prospectus is a part, effective for the
period set forth above under "Description of Notes�Registration Rights." No sales may be made pursuant to this prospectus after that period
unless we amend the registration statement, of which this prospectus is a part, or supplement this prospectus, as required by law, to indicate that
we have agreed to extend the period of effectiveness.

        We have agreed, among other things, to bear all fees and expenses, other than selling expenses, discounts, concessions and commissions
and expenses of counsel to the selling securityholders, in connection with the registration and sale of the notes and the shares of common stock
under this prospectus.
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LEGAL MATTERS

        Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation, San Francisco, California, will pass upon legal matters for
us regarding the validity of the notes and the shares of common stock issuable upon conversion of the notes. Kirkland & Ellis LLP, special New
York counsel to us, will pass upon legal matters for us regarding the validity of the notes. Howard Rice may rely upon Kirkland & Ellis LLP
with respect to matters of New York law as to the validity of the notes.

EXPERTS

        The consolidated financial statements and Schedule of Digital River, Inc. and subsidiaries incorporated by reference in Digital River, Inc.'s
Annual Report (Form 10-K) for the years ended as of December 31, 2003 and 2002, have been audited by Ernst & Young LLP, independent
registered public accounting firm, as set forth in their report thereon included therein and incorporated herein by reference. Such consolidated
financial statements are incorporated herein by reference in reliance upon such report given on the authority of such firm as experts in
accounting and auditing..

        The consolidated financial statements of Digital River, Inc. and subsidiaries for the year ended December 31, 2001, incorporated by
reference in this prospectus, were audited by Arthur Andersen LLP, independent public accountants, as indicated in their report with respect
thereto, and are included herein in reliance upon the authority of said firm as experts giving said report.

        The consolidated financial statements of element 5 and its subsidiaries as of December 31, 2003 and 2002 and for each of the years then
ended, incorporated by reference in this prospectus, have been audited by Ernst & Young AG Wirtschaftspruefungsgesellschaft, Duesseldorf,
Germany, independent registered public accounting firm, as set forth in their report thereon included therein and incorporated herein by
reference. Such consolidated financial statements are incorporated herein by reference in reliance upon such report given on the authority of
such firm as experts in accounting and auditing.

WHERE YOU CAN FIND MORE INFORMATION

        We are a reporting company and file annual, quarterly and current reports, proxy statements and other information with the SEC. You may
read and copy these reports, proxy statements and other information at the SEC's public reference room at Room 1024, 450 Fifth Street, N.W.,
Washington, D.C. You can request copies of these documents by writing to the SEC and paying a fee for the copying cost. Please call the SEC at
1-800-SEC-0330 for more information about the operation of the public reference rooms. Our SEC filings are also available at the SEC's web
site at "http://www.sec.gov." In addition, you can read and copy our SEC filings at the office of the National Association of Securities
Dealers, Inc. at 1735 "K" Street, N.W., Washington, D.C. 20006.

        We are incorporating by reference in this prospectus some of the information that we file with the SEC, which means that we can disclose
important information to you by referring you to those documents. The information incorporated by reference is an important part of this
prospectus, and information that we file later with the SEC will automatically update and supersede this information. We incorporate by
reference the documents listed below and any future filings, other than reports furnished and not filed pursuant to Form 8-K, we will make with
the SEC under Section 13(a), 13(c), 14 or 15(d) of the Securities Exchange Act of 1934 after the date of the filing of the initial registration
statement and prior to effectiveness of the registration statement:

�
Annual Report on Form 10-K for the year ended December 31, 2003;

�
Quarterly Reports on Form 10-Q for the quarters ended March 31, 2004 and June 30, 2004;

�
Current Report on Form 8-K dated April 19, 2004;

�
Current Report on Form 8-K/A dated April 19, 2004;

�
Current Report on Form 8-K dated May 25, 2004;
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�
Current Report on Form 8-K dated May 26, 2004;

�
Current Report on Form 8-K dated May 26, 2004;

�
Current Report on Form 8-K dated May 26, 2004; and

�
The description of the common stock contained in our Registration Statement on Form 8-A, as filed on July 20, 1998 with
the SEC.
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        You may access these documents at no cost through our web site at www.digitalriver.com or request a copy of these filings at no cost, by
writing or telephoning us at the following address:

Digital River, Inc.
9625 W. 76th Street, Suite 150

Eden Prairie, MN 55344
(952) 253-1234

        You should rely only on the information incorporated by reference or provided in this prospectus. We have authorized no one to provide
you with different information. We are not making an offer of the notes or the common stock issuable upon conversion thereof in any state
where the offer is not permitted. You should not assume that the information in this prospectus is accurate as of any date other than the date on
the front of the document.
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PART II

INFORMATION NOT REQUIRED IN PROSPECTUS

ITEM 14. Other Expenses of Issuance and Distribution.

        The following table sets forth the costs and expenses, other than underwriting discounts and commissions, if any, all of which will be paid
by the registrant, in connection with the distribution of the common stock being registered. All amounts are estimated, except the SEC
Registration Fee:

SEC Registration Fee $ 24,706.50
Accounting Fees $ 10,000.00
Legal Fees and Expenses $ 85,000.00
Miscellaneous $ 293.50
Printing and Engraving $ 5,000.00
Trustee Fees $ 10,000.00

Total $ 135,000.00

ITEM 15. Indemnification of Directors and Officers.

        As permitted by Section 145 of the Delaware General Corporation Law, the Bylaws of the Registrant provide that (i) the Registrant is
required to indemnify its directors and executive officers to the fullest extent permitted by the Delaware General Corporation Law, (ii) the
Registrant may, in its discretion, indemnify other officers, employees and agents as set forth in the Delaware General Corporation Law, (iii) to
the fullest extent permitted by the Delaware General Corporation Law, the Registrant is required to advance all expenses incurred by its directors
and executive officers in connection with a legal proceeding (subject to certain exceptions), (iv) the rights conferred in the Bylaws are not
exclusive, (v) the Registrant is authorized to enter into indemnification agreements with its directors, officers, employees and agents and (vi) the
Registrant may not retroactively amend the Bylaws provisions relating to indemnity.

        The Registrant has entered into agreements with its directors and executive officers that require the Registrant to indemnify such persons
against expenses, judgments, fines, settlements and other amounts that such person becomes legally obligated to pay (including expenses of a
derivative action) in connection with any proceeding, whether actual or threatened, to which any such person may be made a party by reason of
the fact that such person is or was a director or officer of the Registrant or any of its affiliated enterprises, provided such person acted in good
faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the Registrant. The indemnification
agreements also set forth certain procedures that will apply in the event of a claim for indemnification thereunder.

ITEM 16. Exhibits and Financial Statement Schedules

a)
Exhibits

Exhibit Number Description of Document

3.1(1) Amended and Restated Certificate of Incorporation of the Registrant, as currently in effect.

3.2(2) Amended and Restated Bylaws of the Registrant, as currently in effect.

4.1(3) Indenture, dated as of June 1, 2004, between the Registrant and Wells Fargo Bank, National Association, as Trustee.

4.2(3) Registration Rights Agreement, dated June 1, 2004, between the Registrant, Credit Suisse First Boston LLC, Harris Nesbitt
Corp., and RBC Capital Markets Corporation, as representatives of the several purchasers.
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5.1* Opinion of Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation.

Exhibit Number Description of Document

5.2* Opinion of Kirkland & Ellis LLP.

12.1* Computation of Ratio of Earnings to Fixed Charges.
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23.1 Consent of Ernst & Young, LLP, Independent Registered Public Accounting Firm.

23.2* Consent of Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation (reference is made to Exhibit
5.1).

23.3* Consent of Kirkland & Ellis LLP (reference is made to Exhibit 5.2).

23.4 Consent of Ernst & Young AG, Independent Registered Public Accounting Firm.

24.1* Power of Attorney. Reference is made to the signature page.

25.1* Form T-1 Statement of Eligibility under the Trust Indenture Act of Wells Fargo Bank, National Association.

*
Previously filed.

(1)
Incorporated by reference from the Company's Registration Statement on Form S-3 (File No. 333-81626), declared effective on
February 12, 2002.

(2)
Incorporated by reference from the Company's Annual Report on Form 10-K for the year ended December 31, 2000 filed on
March 27, 2001.

(3)
Incorporated by reference to exhibits filed with the Company's current report on Form 8-K dated May 26, 2004 and filed on July 13,
2004.

b)
Financial Statement Schedules

        Consolidated Schedules are omitted because they are not applicable, or because the information is included in the Schedule, Financial
Statements or the Notes thereto, which are incorporated by reference.

ITEM 17. Undertakings

        Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers, and controlling
persons of the Registrant pursuant to the provisions described in Item 15 or otherwise, the Registrant has been advised that in the opinion of the
Securities and Exchange Commission such indemnification is against public policy as expressed in the Securities Act of 1933 and is, therefore,
unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the Registrant of expenses
incurred or paid by a director, officer, or controlling person of the Registrant in the successful defense of any action, suit, or proceeding) is
asserted by such director, officer, or controlling person in connection with the securities being registered, the Registrant will, unless in the
opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether
such indemnification by it is against public policy as expressed in the Act and will be governed by the final adjudication of such issue.

        The undersigned Registrant hereby undertakes:

        (1)   To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

        (i)    To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

        (ii)   To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent
post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth
in the registration statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar
value of securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated
maximum offering range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, in the
aggregate, the changes in volume and price represent no more than 20 percent change in the maximum aggregate offering price set
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forth in the "Calculation of Registration Fee" table in the effective registration statement;

        (iii)  To include any material information with respect to the plan of distribution not previously disclosed in the registration
statement or any material change to such information in the registration statement;
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provided, however, that paragraphs (1)(i) and (1)(ii) do not apply if the information required to be included in a post-effective amendment by
those paragraphs is contained in periodic reports filed by the Registrant pursuant to Section 13 or Section 15(d) of the Exchange Act, that are
incorporated by reference in this Registration Statement.

        (2)   That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be
deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be
deemed to be the initial bona fide offering thereof; and

        (3)   To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

        The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of
the registrant's annual report pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an
employee benefit plan's annual report pursuant to Section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the
registration statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such
securities at that time shall be deemed to the initial bona fide offering thereof.

        The undersigned registrant hereby undertakes to file an application for the purpose of determining the eligibility of the trustee to act under
Subsection (a) of Section 310 of the Trust Indenture Act in accordance with the rules and regulations prescribed by the Commission under
Section 305(b)(2) of the Trust Indenture Act.
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SIGNATURES

        Pursuant to the requirements of the Securities Act of 1933, as amended, the registrant certifies that it has reasonable grounds to believe it
meets all of the requirements for filing on Form S-3 and has duly caused this Amendment No. 1 to the registration statement to be signed on its
behalf by the undersigned, thereunto duly authorized, in the city of Eden Prairie, state of Minnesota, on the 28th day of October, 2004.

DIGITAL RIVER, INC.

By: /s/  CARTER D. HICKS      

Carter D. Hicks
Chief Financial Officer

        Pursuant to the requirements of the Securities Act of 1933, as amended, this Amendment No. 1 to the registration statement has been signed
below by the following persons in the capacities and on the dates indicated.

Name Title Date

*

Joel A. Ronning

Chief Executive Officer and Director (Principal Executive
Officer) October 28, 2004

/s/  CARTER D. HICKS      

Carter D. Hicks

Chief Financial Officer and Treasurer (Principal Financial and
Accounting Officer) October 28, 2004

*

Perry W. Steiner
Director October 28, 2004

*

William Lansing
Director October 28, 2004

*

Thomas F. Madison
Director October 28, 2004

*

J. Paul Thorin
Director October 28, 2004

Frederic M. Seegal
Director

*

Gerrit Schumann
Director October 28, 2004

*By: /s/  CARTER D. HICKS      

Carter D. Hicks
Attorney-in-fact
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EXHIBIT INDEX

Exhibit Number Description of Document

3.1(1) Amended and Restated Certificate of Incorporation of the Registrant, as currently in effect.

3.2(2) Amended and Restated Bylaws of the Registrant, as currently in effect.

4.1(3) Indenture, dated as of June 1, 2004 between the Registrant and Wells Fargo Bank, National Association, as Trustee.

4.2(3) Registration Rights Agreement, dated June 1, 2004 between the Registrant, Credit Suisse First Boston LLC, Harris Nesbitt
Corp., and RBC Capital Markets Corporation, as representatives of the several purchasers.

5.1* Opinion of Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation.

5.2* Opinion of Kirkland & Ellis LLP.

12.1* Computation of Ratio of Earnings to Fixed Charges.

23.1 Consent of Ernst & Young, LLP, Independent Registered Public Accounting Firm.

23.2* Consent of Howard Rice Nemerovski Canady Falk & Rabkin, A Professional Corporation (reference is made to Exhibit
5.1).

23.3* Consent of Kirkland & Ellis LLP (reference is made to Exhibit 5.2).

23.4 Consent of Ernst & Young AG, Independent Registered Public Accounting Firm.

24.1* Power of Attorney. Reference is made to the signature page.

25.1* Form T-1 Statement of Eligibility under the Trust Indenture Act of Wells Fargo Bank, National Association.

*
Previously filed.

(1)
Incorporated by reference from the Company's Registration Statement on Form S-3 (File No. 333-81626), declared effective on
February 12, 2002.

(2)
Incorporated by reference from the Company's Annual Report on Form 10-K for the year ended December 31, 2000 filed on
March 27, 2001.

(3)
Incorporated by reference to exhibits filed with the Company's current report on Form 8-K dated May 26, 2004 and filed on July 13,
2004.
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